THE JAMMU AND KASHMIR CONTROL
OF BUILDING OPERATIONS ACT, 1988

[Act No. XV of 1988]

[Received the assent of the Governor on 31st August, 1998 and
published in the Government Gazette dated 1st September, 1988].

An Act to amend and consolidate the law relating to control of
building operations in the State.

Be it enacted by the Jammu and Kashmir State Legislature in the
Thirty-ninth Year of the Republic of India as follows:

NOTES

Amicable settilement — Construction raised in vicinity of mosque at Rajbagh
Amicable settlement — Construction raised in vicinity of mosque at Rajbagh — Writ
courtinstead discussed merits of the case and returned findings on Petitioner’s "locus standi®
to invoke jurisdiction of the court and cause of action for the writ petition filed by him — Course
followed by the writ court was not permissible for the reason that the parties were taken
unawares and conclusion drawn on merits of the petition, without allowing the parties to put
forth their stand — Once the parties to writ petition or for that matter a suit or other proceeding
enter into a compromise they expect the petition or such proceedings to be disposed of in
terms of compromise and the Court is not to embark on an exercise to deal with the matter
on the merits or determine rights on the parties — Letters Patent Appeal on hand is allowed
and writ court order set aside to the extent it comments upon and determines petitioner's
locus standi to file petition on behalf of Masijid Noor, existence of cause of action to maintain
the petition, and the motive behind filing of the petition, highlighted in the memo of appeal —

LPA allowed.—Masjid Noor v, State of J&K & Ors. 2017 (9) JKLRJ 537[HC] : 2015 (1) JKJ
722[HC] : JKJ Soft JKJ/29245 @ el

Compounding of minor violation

) _Compounding of minor violation —
v:o!atlon of sanction by fixing aluminum
Chief Khilafwarzi Officer re

Writ petition against order of compounding minor
doors and frames in house — During construction
. ported that respondent had made some violation by fixing
alumfnurp doors and frames in order to convert the building into commercial use — After
considering reply of respondent Building Operation Authority ordered demolition — On appeal
Tnb.unal held that violation made was of minor nature and compounded the same, respondent
having assured that the buildingiis only for residential purpose and not for commercial purpose
— Held, Tribunal had made a reasoned judgment which does not need interference — Wit
dismissed.—Building Operation Controlling Authority v. Jatinder Kumar Mittal & Ors. 2017
(8) JKLRJ 734[HC] : 2013 (1) JKJ 520[HC] : JKJ Soft JKI/27081

Master Plan 2021 — Enactments

Master Plan 2021 — Enactments — Held, prospective — Control of Building Operation
Act and Magter PI{in 2021 held not retrospective in nature not applicable to buildings which
have come into ex]stence prior to these enactments.—Parkasho Devi v. Building Operation
Controlling Authority & Anr. 2017 (7) JKLRJ 749([Tri] : 2010 (3) JKJ 9[Tri] : JKJ Soft JKJ/27913
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Permission — Abeyance order — Construction of plinth of proposed three storeyed
residential house

Permission — Abeyance order — Construction of plinth of proposed three storeyed
residential house — Security purpose or threat perception — Having one’s own residential
house to live in is definitely one of the important facets of living a hassle free lufg —ltis an
essential component of right to life guaranteed under Article 21 of the Constitution of india
— When a citizen satisfies the prescribed legal requirements for raising construction of
residential house or for construction of any other nature, it becomes duty of the oonqemed
statutory Authority to consider claim for grant of permission for raising such construction —
Permission for raising of plinth has been granted and, as submitted at the bar, same has been
constructed — Impugned abeyance order set aside — Petition disposed of —Bashir Ahmad

Shahdhar v. Srinagar Municipal Corp. 2017 (9) JKLRJ 440[HC] : 2014 (4) JKJ 533[HC] : JKJ
Soft JKJ/29019

Powers of Special Tribunal

Powers of Special Tribunal — There is no provision in the Act which makes the J&K
Special Tribunal a Civil Court empowered to adjudicate upon the civil rights of any of the
parties before it. O.W.P 431/2007 Followed.—Subedar Kartar Singh v. Jammu Municipality
2017 (6) JKLRJ 656[Tri] : 2007 (3) JKJ 11 [Tri] : JKJ Soft JKJ/27502

Professional establishment — Compounding of

Professional establishment— Compounding of — Since the professional establlfhmte':let
and Nursing Home is allowed in residential area, the tribunal was right in compount '“g 017
violation not being the major one under law.—Building Operation v. Jyoti Singh & An:
(6) JKLRJ 332[HC] : 2006 (3) JKJ 526[HC] : JKJ Soft JKJ/21606

Regulations and Master Plan bye-laws ‘
Regulations and Master Plan bye-laws — Violation in shape of excess construction tha_n

permitted — Building permission for construction of first floor of residential house with bu:::
up area of 937 sft. with set backs in front and back of land over an area of 2023 sft. — '".stea f
construction made over 1664 sft. — Notice for demolition of violation after oomplett:'r;l g

excess construction — Appeal against demolition notice before Specia! Tribunal _struc:
construction having been completed and respondents having taken no action whenconey-
tion was in process, if excess construction raised by appellant was demolished, apsnding

shall suffer irreparable loss — Violation allowed to be compounded by paying cgm’f:umoﬁly
fee assessed @ Rs. 30 per sft.—Parikshat Singh v. Building Operation Controliing

& Anr. 2017 (8) JKLRJ 287(Tri] : 2012 (1) JKJ 67[Tri] : JKJ Soft JKJ/28046

1. Short title, extent and commencement .
(1) This Act may be called the Jammu and Kashmir Control of
Building Operations Act, 1988. _ )
(2) It extends to the whole of the State of Jammu and Kashmir.
1((8) It shall come into force on such date as the Government may,
by notification in the Government Gazette appoint.]
2. Definitions

In this Act, unless the context otherwise requires,—

1 Enforce by SRO-164 dated 28th May, 1998 with effect from 28-5-1998.
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(1) "Authority" means the Building Operations Controlling
Authority constituted under section 3 of this Act;
(2) "boat" includes any vessel used or capable of being used on
water as a means of conveyance or habitation or for commercial
purposes and shall include also steam and motor launches;
"building" means any shop, house, hut, out-house, shed,
super-structure, boat, house-boat and stable whether used for
the purpose of human habitation or otherwise and whether of
masonry, bricks, wood, mud, thatch, metal or any other
material whatever and includes a wall and a well;
"building line" means a line which is on either of the street
alignment and to which the main external wall of a building
abutting a street may lawfully extend and beyond which no
portion of the building shall extend as prescribed in the
building bye-laws;
"building operation" includes re-building operations,
structural alterations of or additions to buildings and other
operations, normally undertaken in connection with the
construction of building;
"Chief Executive Officer” means Chief Executive Officer
appointed under provisions of this Act and includes an officer
empowered under this Act, to exercise, perform or discharge

any of the powers, duties or functions of Chief Executive
Officer;

"deV‘fIOPment" with grammatical variations means the
carrying out of building, engineering, quarrying or extraction
of manufacture of building materials or other operations in,
on, over or under the land, or erecting or re-erecting of any
building on land or over water making any physical change in
:r on. land and includes redevelopment;

engineering operation" includes the formation or laying out
of means of access to a road or the laying out of main water
fupply out of a drain or electric supply;

erect or re-erect" any building includes—

(a) any material alteration or enlargement of any building;
(b) mooring or installing of any boat or house-boat in the river

or lake falling within the jurisdiction of any Authority;

(¢) the conversion by structural alteration into a place for

human habitation of any building not originally con-
structed for human habitation;

(3)

4)

(5)

(6)

()]

(8

9)
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(d) the conversion into more than one place for human habi-
tation of a building originally constructed as onsuch place;

(e) the conversion of two or more places of human habitation
into a greater number of such places; o

() such alteration of a building as affects an alteration in its
drainage or sanitary arrangements or affectsits stability;

(g) the addition of any room, building, out-house or other
structure to any building;

(h) the construction of a wall adjoining any street or }and not
belonging to the owner of the wall, of a door opening on to
such street; and on thereo, by mesns

i) reconstruction of a building or a portion 1, 1
( of props, commonly knowngas vpAND-PAND" in Kashmir
Valley;

(10) "Gazette" means the Government Gazette published under the
authority of the Jammu and Kashmir Government; _

(11) "land" shall include land which is built upon or cgvered with
water; sor

(12) "local area" means any area declared tobe a local area ulr:m:lr
sub-section (1) of section 3 of the Jammu and Kas
Development Act, 1970 lx x x];

(13) "Minister" means the Minister Incharge, Housing z.md Urban
Development Department or any other Minister notified by the
Government for purposes of this Act; . ‘

(14) "occupier" means any person who for the time b.emg pays or li
liable to pay to the owner the rent or any Qortlon_ of thF ren
and includes an owner living in or othervzlse using his own
land or building and also a rent free tenant, o

(15) "owner" when used in reference to any land or building,
includes the person for the time being receiving the rent of the
land or building or of any part of the land or building whether
on his own account or as agent or trustee for any pi:izrilv:;'
society or/for any religious or charitable purpose, or as
who vgrould S0 re)creivegsluch rent after the land, building or part
thereof, as the case may be, islet toa tenant; "

(16) "Plan" means master plan and includes zonal plan prepar
under the Jammu and Kashmir Development Act, 1970; and

1

Words omitted by Act VI of 1997, s. 2, w. e. f. 28-5-1998.
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(17) "regulation" means a regulation made under this Act, by the
Authority constituted under section 3.

NOTES

Building — Green houses

Building — Whether

reen ho i ithi initi ‘puilding’
— Held, prima facie a 9 uses for nurturing plants falls within definition of ‘b

green house is not a structure which has permanency.—Mohd. Tariq

Reshi & Ors. v. State & Ors. 2017 (8) JKLRJ 51[HC] : 101/HC] - 2011 SLJ 296
:AIR2011J&K97:JmsoﬂJKJ/£5)632 [HC] : 2011 (1) JKJ 101[HC] :

Demolition — Demolition of green houses

withoxlljter';ct)i‘g:?o— Demolition of green houses set up by petitioners for nurturing plants
definition of build petitioners — Plea of petitioner that these structures do not fal_l within
violative of High ing under the Act — Respondents’ case that the structure is a building and

igh Court order prohibiting any constructional activity within prescribed area —

Held, petitioners required to b ivi
i e he e
expert which was not done — A uard and after receiving reply matter to be referred to

J nilateral decision causing loss to property of petitioner —
zl:f“aju:z:ggg n?,"r‘:“t:f any construction raised violating di?ections of court, even then the
Reshi & Ors, v, Sgtged tobe informed before demolition process undertaken.—Mohd. Tanq

' & Ors. 2017 (8) JKL : - 2011 SLJ 296
: AIR 2011 J&K 97 : sk sOﬂJKJ/g 5)632 RJ 51[HC] : 2011 (1) JKJ 101{HC] : 201
Demolition — Plea of re

novati i
Demolition — Plea on and not new construction

Bt of renovation and not new ion — { -erection of
a building, construction — Erection or re-e
building gn stzgasrt\tbe' clear from “definition* does not only include construction of a r}ew
addition of any spacezlece of land QUt. any material alteration or enlargement of a bunldlpgv
thereon. The renova gom fto the e).aspng building or reconstruction of building or of a p_ortlon
re-erection as deﬁnedundo the puuldlng thus would fall within the meaning of erection or
permission of the Auth, on. er Section 2 (9), and such renovation cannot be undertaken w{lthout
raised construction wi hnty in terrv)s of Section 4 — Petitioner in the present case admittedly
have raised a constmcﬁout permussnop of the Authority — Though the petitioner claims to
the structure in the yegr gg way back in the year 1985 and only embarked on renovation of
petitioner was not in 5 . -1.10 yetthe assertion does not sound convincing, inasmuch as !he
him to raise the congtrS| 'on to produce any permission, if any, granted in 1985 authorisind
construction was yn der:’C':'OH — In face of admission made by the appellant that the
petitioner could not pe hea 3" without permission from the Authority under the Act, the
called for — Petition qismi ;. -2¥ "9 that the demolition notice was arbitrary, unjust and not

. missed.—Mohd. i HC.
12011 (3) UKy 558[HC] : Jk ) Soft JKJ/2sgggm Darv. State & Ors. 2017 (8) JKLRJ 228]l ]

Demolition order

— Appellant is owner ;DE;:C“OH and re-erection — Renovation of building not an offence
since long — Dyg tq Ses

efflu of 1o of a plot over which double storied shop constructed
came trembling dowp ¢, Of time, the vagaries of weather it suffered damages — Bricks
Appellant was °°nStraine§n because of slightest movement of the vehicles in the area —
and face lifting without ap, o aff_ect necessary repairs of the shop which includes plastering
by respondent — Renoz Material chz:xnge_ Notice under sec. 7(1) and sec 7(3) duly served
re-erection as defined un :"On of building would fall within the meaning of erection gnd
— Appeal dismissed _Haﬁf Sec. 2(9) of the Act — Appellant have not got due permission
2017 (8) JKLRJ 671/Tri] ibullah Ganai v. Building Operations Controlling Authority & Ors.
[T} : 2014.(3) JKJ 22[Tri] : JKJ Soft JK/28904
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Renovation of building — No permission

Renovation of building — No permission — Appellant constructed two shops after
obtaining sanction — Started repairs plastering etc. without permission — Renovation of
building falls within measuring of "erection® or “re-erection” as defined under sec 2(9) of tl(ljg

Ct — Renovation cannot be taken without permission — Appeal dismissed.—Gh. Qadir

Lone v. Building Operations Controlling Authority & Ors. 2017 (8) JKLRJ 746[Tri : 2014 (3)
JKJ 37([Tri] : UKJ Soft JKJ/28908

3. Constitution of the Authority :

(1) With the commencement of this Act, the authorities for' the
Propose of this Act in any Local area, Municipal area, Town area, Notified
area or area notified under the Jammu and Kashmir State Town Plan-
ning Act, 1963 shall be as under:—

(2) The Authority in respect of— < )
l{ta) “Municipal area’ notified under the Jammu and Kashmir
2Municipal Act, Samvat 2008;
(b) ‘Local area’ not included in the Municipal area;
(c) ‘Town area’ notified under the J&K Town Area Act, Samvat
2011, 1
(d) ‘Notified area’ specified under section 283 of the Jammu an
Kashmir Municipal Act, Samvat 2008; )
(e) Area notified under the Jammu and Kashmir Town Planning

Act, 1963 which is not a Local area’ “Town area’ or ‘Notified
area’;

shall be appointed by the Government from time to time by notifying 12
the Government Gazette.]

NOTES
T
Show Cause Notice — Appeal against order . ow
Show Cause Notice — Appeal against order dated 26.6.2012 ap;_)eanng :z z:(:‘ no
cause notice, alleged by petitioner never to have bgen served upon him an  uthority
knowledge of the impugned order — Held, no action can be initiated by any of being
constituted under Section 3 read with Section 7(1) and (2) unless an gppoﬂunlt}l g
heard is afforded to person against whom action is proposed to be initiated — mt’mn?'iti%s in
order smacks of arbitrariness and mechanical exlefgstte of 3°§"terg:",:§;:”?;f (A )oJammu
order to harass and humiliate appellant.—Sunil Dult v. Join. m' i 3
Municipal Corporation 2017 (9) JKLRJ 239[Tri] : 2014 (1) JKJ 28[Tri] : JKJ Soft JKJ/2857!
Violation of permission granted . d
Violation of permission granted — As against the permission, ap%?illalnt n‘:jai_coA\;e:,ee;
whole of plot though there is no encroachment on private land or public I:i h Intends 10
observations of Supreme Court that it is not the question of construction whic!

1 Clauses (a) to (e) substituted by Act VIof 1997,s.3, w.e.f. 28.5.1998.
2 Now Municipal Act, 2000.
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decide whether it falls within the ambit of minor or major violation; it is the violation of

permissible land use, height and set back which the appellant has maintained — Allegation

against appellant is that he has covered whole plot as against the permission — Violation of
505.5 sqft. — Violation compounded @ Rs. 40 per sft, totaling Rs. 20,100.00 to be deposited
in the Treasury within two months.—Sunil Dutt v. Joint Commissioner (A) Jammu Municipal
Cormporation 2017 (9) JKLRJ 239[Tri] : 2014 (1) JKJ 28[Tri] : JKJ Soft JKJ/28578

4. Control of development and building operation

. No person shall undertake or carry out the development of any site
In any Municipal area, Local area, Town Area, Notified area or Area
Notified under the Jammu and Kashmir State Town Planning Act, 1963,

OT érect or re-erect any building or make or extend any excavation or lay

out any means of access to a road in such area except with the previous

permission of the Authority concerned in writing.

NOTES

Appeal — Order/notice

com Appeal — Order/notice — Notice alleging change of land use from residential to

oo :;rll:rclal bgsndes being inconvenient to residents of locality — Impugned order passed
recording any reasons, petitioner having filed detailed reply to show cause notice —

ieﬂtloner‘s Plea that respondents not competent to issue show cause and final notice since
@ was not raisin

- 'J @ new construction and that like petitioner many others were running
Sig;‘:::)':go ?aentre in Gandhi Nagar Area— What was prohibited undery1 988 Regulations was
and that the :gr:?ved land-usq of area as notified in Master Plan or Town Planning Scheme,
of any buil ding w'l:_eLent authority can exercise powers only in event of erection or re-ergctron
Permission referr '3 hgs beeq commenced or is being carried or has been completed yvnthout
permission has g to in Section 4 orin contravention of any condition subject to whlt_:h any
issuance of impy een granted — No allegation of any violation of building permission,
professional esgb?.“ﬁd notice was without jurisdiction — Under SRO 263 dt. 9.8.2004 a
8.2 of Master Plan 18 g\ent, Nursing home canbe established in residential area under clause
against appellant — Respondents cannot initiate alleged action by pick and choose metljod
notice has been i:lmphc'te', when admittedly neither any show cause notice nor any final
are already mnninsﬂﬁd against any other institute, owners of various originations etc. who
and respondents haye -c.2Cuvities in vicinity since long — No violation of Sec. 4 of BOCA
not sustainable in e eew? r'lgly invoked provisions of Section 7 of the Act. Impugned rotice
Controliing Authori Ye of law and is thus aside.—Navneet Gupta v. Building Operation

Construction raj v & Anr. 2017 (9) JKLRJ 218[Tri] : 2014 (1) JKJ 3[Tri] : JKJ Soft JKH/28571
COnstru':;;a 'se‘? Wwithout permission — Revision against order of demolition
construction ha:\m raised without permission — Revision against order of demolition — Held,
lence till completig already been completed, respondent having maintained complete si-
Regulation 11 of ngf Construction, offence committed is a minor offence in terms of
demands that congg O Regulations and is compoundable — Held further law of equity
Shankarv. Jammus 'L‘,?}L‘,?" ,s hould not be demolished. AIR 2005 SC 2578, Rel.—Daya
JKJ 53[Tri] : JKJ Soft ¢ JZ‘; sb;grpwauon, Jammu & Ors. 2017 (8) JKLRJ 499(Tri] : 2012 (3)
Demolition — Construction of porch and room

Demolitio

N — Construction it. hei ithi i
bye-laws — Violation of Section Oi porch and room over it, height whereof within prescribed

but sid Construction raised not more than permissible ground
coverage but side set back not kept — Demolition order — Appeal — Held, though a major
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iolati i i ken by respondent at
lat et since construction completed a decade back, no steps tg \
‘éfn?;;lzl;'ign stage, conduct of respondent not fair and honest — Violation allowecli) 1“; l()Be)
compounded.—S.L. Nagpal v. Building Operation Controlling Authority Jammu 2
JKLRJ 350[Tri] : 2012 (2) JKJ 19[Tri] : JKJ Soft JKJ/27907

Demolition — Plea of renovation and not new construction

Demolition — Plea of renovation and not new construction — Erection or r.e-erefctw:ea’f
a building, as must be clear from "definition" does not only include constructn;n t:) uzding
building on a vacant piece of land but any material alteration or enlarggmgnt of af . orlior;
addition of any space/room to the existing building or reconstruction of bunl@mg ofro lt)ion o
thereon. The renovation of the building thus would fall within the meaning o :rec hout
re-erection as defined under Section 2 (9), and such renovation cannot be untdeltsae :g:md.y
permission of the Authority in terms of Section 4 — Petitioner in the present_ga o i 10
raised construction without permission of the Authority — Though the petition *ovation of
have raised a construction way back in the year 1985 and only emt_)ar!(ed on re o as the
the structure in the year 2010 yet the assertion does not sound convincing, Inasssm thorising
petitioner was not in a position to produce any permission, if any, granted in 1985a \hat the
him to raise the construction — In face of admission made by the appellant ' the
construction was undertaken without permission from the Authority' under the tAc a o
petitioner could not be heard saying that the demolition notice was arbitrary, Uﬂi"j 232“8”_’ ¢l
called for — Petition dismissed.—Mohd. Qasim Dar v. State & Ors. 2017 (8) JKLF.
: 2011 (4) JKJ 558[HC] : JKJ Soft JKJ/26235

Demolition order — Reconstruction

Demolition order — Reconstruction — Appellant raised construction of f:r?f:l::;'a“;’;::g;
proper permission from competent authority — Demolished — Appellan Following due
sometime restarted the same construction — Competent authority after fo 0t quthority
procedure issued and served notice u/s 4 & 8 — Demolition order by competen Building
held proper and justified — Appeal dismissed.—Syed Muhammad Ashraf Chest V.

Operations Controlling Authority & Ors. 2017 (8) JKLRJ 702[Tri] : 2014 (3) JK.J 60[Tri] : JKJ
Soft JKJ/28913

Notice to demolish construction within 5 days

Notice to demolish construction within 5 days — Building in question was :2 g:g::::":lg
under the tenancy of NHPC who left the building — Building has peen 'd?magand earme Was
by NHPC limited i.e. damaged electric wiring and the water/s:.amtary flttmgi Question of
required to be repaired — Appellant has not placed even a single new bric —-i | pumoses
erection and re-erection does not arise at all — Building not used for commercial p ;‘% al
— Order impugned is contrary to provisions of section 4 — Order set aside — AP ,
allowed.—Jagdish Kumar Nargotra & Ors. v. Joint Commissioner (A) Jammu Municipa
Corporation & Anr. 2017 (9) JKLRJ 182[Tri] : 2014 (2) JKJ 15[Tri] : JKJ Soft JKJ/28733
Scope of Section 7

Scope of Section 7 — Section applicable only in cases of erection or re-erecttonaggg
not in other types of cases like development of site or mal‘dng or.extendmg any q:ca,\('umar
or laying out any means of access to road as mentioned in section 4 of ACtTSIJ g41[Tri].'
Chanda v. Joint Commissioner(A), Municipal Corporation Jammu 2017 (8) JKI
2012 (1) JKJ 1[Tri] : JKJ Soft JKJ/28023
Upgradation of over-head bridge connecting two buildings bunal

Upgradation of over-head bridge connecting two buildings — Appegl before TL' ut o
against order of respondent disposed of by Tribunal on 13-10-2007 dlreptlng responc en f
reconsider the application for upgradation of over-head bridge connecting twq bg:ldmgs o
the appellant — Application rejected on 12.3.2007 — Application for re-admission of the
original appeal — There is no merit in the present application not falling within purview of
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Regulatiqg 4, as the applicant is not the owner of the property on which he wapts to 'raise
construction over lane which is public property — Application dismissed.—Ravi Mahajan V.

Executive Officer, Jammu Municipality & Anr. 2017 (9) JKLRJ 110[Tri] : 2014 (1) JKJ 1 8[Tr]
: JKJ Soft JKJ/28575

5. Application for permission

'(1) Every person desiring to obtain the permission, referred to in
section 4 shall make an application in writing to the authority or through
any agency authorised, in such form and containing such information as

may be prescribed by regulations made under this Act.

ap 1(i2) The Authority shall, within a period of 7 days of the receipt of
p

cation under sub-section (1) decline to accept a plar as sufficient for
burposes of granting sanction under this Act if it does not bear the

Sl_gnature and seal of a Registered Architect or a Draftsman registered
with the Authorit .

. (‘?’:) On receipt of such application the Authority, after making such
ng asit considers nec

rules ) essary, keeping in view the area and the laws,
cithe and regulations applicable therein, shall by an order in writing,
Specilf‘igrant the permission, subject to such conditions, if any, as may be

edin the order or refuse to grant such permission, under the State

Town Plannin
g Act, 1963 .
(OWh or any Master Plan

be comm ere the permission is refused, the grounds of such refusal shall
unicated to the applicant in writing within a period of 30 days.
NOTES

Exercise of writ jurisdiction

E N
sion ha)c(ie;zit?i?/:c: ;vsnlt-f]u"Sdiction — Building permission under process after earlier permis-
NO cause for Detitionl ©— So long grant or refusal is not conveyed/ communicated in writing.
State of 4 20 er to come to Court — Petition dismissed.—Mohd. Afzal Khan (Dr.) V.
JKY/ 12932 rs. 2017 (5) JKLRJ 199[HC] : 2001 SLJ 472: 2002 AIR J&K 36: JKJ Soft
Permission

Recon : :
Pefmissio struct three storied residential house

respondent wh:re: The appellant filed the appeal against the permission granted to private
the grounqg that Y he has been permitted to reconstruct three storied residential house on

€ appellant made Permission accorded is not in accordance with law and it is alleged that
not Considered p € representation to Building Permission Controlling Authority which was
the appeg| by holz-ore granting permission to private respondent — The tribunal dismissed
the formalitigg '?9 that the Building Permission Controlling Authority have adhered to all
Diyargaroo g n €lore the grant of permission to private respondent.—Bashir Ahmad
2017 (6) JKLR J ;2; Cﬁairman Building Operations Controlling Authority, Srinagar & Ors.
Power of keepi [Tri) : 2007 (1) JKJ 25 [Tri] : JKJ Soft JKI/27506
Power of k:g t.he order of re-construction in abeyance
building permissi 0:‘;‘9 the order of re-construction in abeyance — The appellant applied for
granted and he was pc: reconstruction of three storied residential building and the same was
= Aopellant Mmitted to reconstruct aftg.r dismantling the existed single storey kntcr!en
ppellant commenced re-erection of building and raised three storied structure-During
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reconstruction neighbourers of appellant filed suit in civil court for restraining hirp fron:u raising
Construction which was subsequently settled amicably during the pendency pf civil suit Secy.,

OCA kept the building permission in abeyance alleging violation of sanct:qqed plan-Order
Challenged before Tribunal — During the pendency of appeal order of demolition of structure
Which is also challenged — The Tribunal while allowing the appeals held that there is no
Provision in the Act-giving power to the Authority either to revoke the building permission
order granted under Section 5 of the Act or to keep the same in abeyance hence set aside
both the orders as void ab-initio.—Mokhd. Igbal Bhat v. Chairman BOCA Srinagar & Ors. 201 7
(6) UKLRJ 76[Tri] : 2005 (2) JKJ 5 [Tri] : JKJ Soft JKJ/27598

Refusal of permission .
Refusal of permission — Mandatory duty upon authority to communicate to pehtfi::aelf

refusal of permission in writing within period of 30 days — Fal'lure to commumcgtsehrenna‘.;

causes prejudice to applicant because of violation of his legal right—Maheshwar Shamma v.

Building Operation Controlling Authority 2017 (8) JKLRJ 329[Tri] : 2012 (2) JKJ 13[Tr] : JKJ
Soft JKJ/27902

Violation of principles of natural justice

Violation of principles of natural justice — Withdrawal of earlier perrpission to raise
construction without affording opportunity of hearing— Once permissionto raise construction
is granted by competent authority, an indefeasible right accrues in favour of person grant_ed
Permission for construction — Before withdrawing permission, atleastan opportunity of biling
heard should be given to him — Appeal against order of demolition a]!owed. lmpuslf_“i‘:j OK eal
set aside with observation that respondent may pass fresh order with regard to wrlhk éa: h
of permission, if necessary, after providing opportunity of hearing to app !lant.—-Jana A ! %i]
v. Building Operation Controlling Authority, Municipal Area, Jammu 2017 (8) JKLRJ 362
12012 (2) JKJ 71[Tri] : JKJ Soft JKJ/28009

6. Power of entry on building or land
The Authority may authorise any person to enter into or upon any
site or building with or without assistants or workmen for the purpose
of:— '
(a) making any enquiry, inspection, measurement or survey or
taking levels or such site of building or both;

(b) examining works under construction or ascertaining the
course of sewers of drains;

(c) ascertaining whether any site is being or has been developed
or any building is being or has been erected without the
permission referred to in section 4 or in contravention of any
condition subject to which such permission has been granted:

Provided that:—

(1) no entry shall be made except between the hours of sunrise
and sun-set and without giving not less than twenty-four hours
written notice to the occupier, or if there is no occupier to the
owner of the building or land;

(ii) sufficient opportunity shall in every instance be given to
enable women, if any, to withdraw from such land or building.
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7. Order of demolition of building in certain areas

(1) Where the erection or re-erection of any building haS.SU»I vey or
commenced or is being carried on or has been completed WlthOlli.; 1.;he
permission referred to in section 4 or in contravention of any condition

subject to which any permission has been granted, the Authority s%lall
issue a notice in writing calling upon the person to show cause within a
period of 48 hours, why the building should not ke altered or demolished
as may be deemed necessary to remove the contravention.

(2) The Authority shall cause the notice to be affixed on the outer
door of some conspicuous part of the building whereupon the notice shall
be deemed to have been duly served upon the owner or the occupier of
the building.

(3) If the person to whom the notice has been given refuses or fails
to show cause within a period specified under sub-section (1) or if after
hearing that person, the Authority is satisfied that the erection or
re-el.'ection of the building is in contravention of the provisions of this
section, the Authority shall by order direct the person to demolish, alter
or pull down the building or part thereof so far as is necessary to remove
the ?Ontravention within a period not exceeding five days as may be
specilied in the order and if the person fails to comply with the direction,
1.:he Authority may itself cause the erection or re-erection to be demol-
ished after the expiry of the said period and may for that purpose use
such Police Force

hi as may be necessary which shall be made available to
m by the Police Department on requisition.

£ (4) All expenses incurred for such demolition shall be recoverable
rom the owner and/or the occupier in the same manner as arrears of
land revenue,

NOTES

Appeal — Order/notice
Appeal — Order/notice Notice allegi idential to

; . — ging change of land use from residential
:Ioi{;'&?:‘zgt‘)gje_mdes being inconvenient to residents of locality — Impugned order passed
Petitioner's p| 'ng any reasons, petitioner having filed detailed'reply to show cause notice —
he was not P e;a.that respondents not competent to issue show cause and final notice snr}ce
: 'a's'n.g a new construction and that like petitioner many others were running
entre in Gandhi Nagar Area — What was prohibited under 1988 Regulations was
and that th approved land-use of area as notified in Master Plan or Town P_Ianning Scherpe.
‘e Competent authority can exercise powers only in event of erection or re-erection
of any building which hag been commenced or is being carried or has been completed without
permission referred to in Section 4 or in contravention of any condition subject to which any
permission l'}as been granted — No allegation of any violation of building permission,
issuance of impugned notice was without jurisdiction — Under SRO 263 dt. 9.8.2004 a
professional establishment, Nursing home can be establishedin residential area under clause

CONTROL OF BUILDING OPERATIONS ACT, 1988 Sec.7

57
Sec.7 CONTROL OF BUILDING OPERATIONS ACT, 1988 5

. . d
8.2 of Master Plan — Respondents cannot initiate_alleged action by pick anctii ::c:‘%sreaf:i‘f‘i‘:d _
against appellant simpliciter when admittedly neither any show cause ?ioinations otc. who
nolice has been issued against any other institute, owners of Va‘n?ut?o?\ gf Sec. 4 of BOCA
are already running these activities in vicinity since long — No V';)ta Act, Impugned notice
and respondents have wrongly invoked provisions of Section 7 of the 5 ilding Operation
not sustainable in eye of law and is thus aside:—Navneet Gupta v.- b ;J Soft JK4/28571
Controlling Authority & Anr. 2017 (9) JKLRJ 218[Tri] : 2014 (1) JKJ 3[Tri]:

Appeal against notice

: i i e first
Appeal against notice directing appellant to demohs_h 90nstruct1c;n ra;;;‘ugt‘i;l:!s and
floor in violation of provisions of COBO Act, Control of Bunldmgd C;pz:a alﬁr:ady oxisting an
Master plan and the prescribed building bye-laws — Groun fo round floor — Violation
impugned show cause notice not mentioning about construchon(: ?on hich canbe termed
onlyin respect of ground coverage by 1% excess more as per reguiatl been comploted an
as minor offence in terms of Regulation 11 — Construction having _fe 1 level, held equity
respondents having taken no action in stopping construction at very ini 1a dcir;:umstances
demands that construction should not be demolished — Violation in facts andc n. Building
heldas minor and allowed to be compounded.—Surinder Singh Charakv. Chzag;";a (é) JKLRJ
Operation Controlling authority, Munigg%d/cegrggé’ahon. Jammu & Ors.
§13[Tri] : 2012 (3) JKJ 18([Tri] : JKJ So. ) - iac stfiled
Appeal ag(ainst notice for demolition — Successive apPllca‘EO"ls ?;391?;331?3 lizsue of
on 18.2.2010 — Appellant raised construction after lapse of slt-llplljdano epvi ‘fonce on reco
rejection order — Impugned final notice issued on 5.1 2012 — he 'causing him prejudice
showing refusal of permission ever conveyed to appellant, 1 :": osed of with direction
because his legal right under statute has been violated — Appea v?p Unon-consideration
torespondentto consider representation of appellant with regardtoreius Sharma V. Building
of his application for permission to raise construction.T—MaheshwarKJ 13Tl - JKJ Soft
Operation Controlling Authority 2017 (8) JKLRJ 329([Tri] : 2012 (2) J
JKJ/27902 — Notices
Notices under Section 7(1) and 7(3) issued in the name of a dead persf“to thhel Show
held issued in most casual manner, a dead person c.ann.ot be expglgt.ed tg,;:?a}’ions Control-
cause notices — Impugned notices quashed.—Kulbir Sm_c_;h v. Building
ling Authority, Municipal Area, Jammu 2012 (3) JKJ 79[Tri] | house
Appeal against the order of demolition — Two storied resident!a house — Ground that
Appeal against the order of demolition — Two stpried residentlf?l IO:d approaChed the
the appellant in order to raise a two storied residential hogse_ on his lal oent-a uthority
respondents for the issuance of necessary building permission and re-s{)house with attic
accorded permission to raise the construction of two stongd residential { demolition on
subject to fulfiiment of certain terms and conditions, he assailed the order.o ion grante din
the ground that he has not committed any deviation in respect of the Pel_’m',ssa have been
his favour and has submitted that if any illegal or unauthorized co?‘stl;lrliﬁtl:?‘félm_lfrhe tribunal
raised by the appellant the same can be Iawfully.compounded b;( dt e Ot appellant has
dismissed the appeal by upholding the demolition order by ho! r:':g raisingthec,onstruction
violated Condition No. (ii) to (iv) of the Rule 11 of the Regulatlonsw I Seordingly, the offence
— Violations in question cannot be termed as minor in nature’and ?-Gh Ahmad Najar V.
committed by the appellant cannot be compounded by the trxbun-a - 200-7 (1) JKJ 45[Tri] :
Building Operations Controlling Authority 2017 (6) JKLRJ 298[Tr.] :
JKJ Soft JKJ/27513 .
Challenge to construction of building — Assumption of approval of sltefpﬂilt'; plan —
Challenge to construction of building — Assumption. of approval 0 rsm ssion was
Construction of the building was initiated by the plaintiffimmediately aﬁgr!he pe tod by the
granted to him for raising two storied building in terms of the permission gran
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authorities — Construction was still at the infancy stage when a revised site plan was
submitted by the plaintiff — Municipality did not react to the site plan and the plaintiff assumed
that tl_'ley had no objection for the said revised site plan. Regulation 7(iii) provides in case no
permission is granted within the stipulated period; it shall be deemed that permission has
beer] granted — Construction raised by the plaintiff was in connivance with the officials of the
Municipal Authorities — Right from 2002 till 2004 no steps were taken by the Municipal
Authorities to sServe a notice on the plaintiff and woke up only in November, 2004 when they
issued first notice on 08-1 1-2004 — Trial court to frame a preliminary issue with regard to the

gaintaipability of tl?e suit and dispose of the same within a period of three months.—Building
3perarlon Controlling Authority & Ors. v. Habla Begum (Mst.) 2017 (7) JKLRJ 265[HC] : 2008
(3) JKJ 399[HC] : 2009 s1.4 45 : JKJ Soft JK4/23496

Change of use of land for com

mercial purposes in B. C. Road Area
Change of yse of land for o

i s commercial purposes in B. C. Road Area — Demand of
:zg'i;gg‘tt;y_l\ﬁgmc;;)ahty — Held, illegal — Security deposited directed to be refunded to
(7) JKLR. J'ssgar S an Singh & Anr. v, Commissioner, Jammu Municipal Corporation 2017
[Tri] : 2010 (2) JKJ 9[Tri] ; Ji) Soft S Joonn

C i .

om‘gi:&‘ezf co"s"“"t'm. as per sanction — Issuance of Notice
be developed :: r:ifx:%nstructlon as per sanction — Issuance of Notice — Area whfch.is to
and other useg —. T used zone having residential, commercial, light industry, institutional

by the concerned autehph~a-se of rapid growth of industrial development must be keptin m_ind
work as per Sanction Orities — |mpugned notices issued after completion of construction
compoundeqd — pngf %l:ded — Violations alleged are minor in nature are directed fo be
Authon'ty2017(9) JKLRy z:gg[?:]d of.—Rajinder Gupta v. Building Operation Controlling

2014 (3) J j]:
Compounding of Structure raioe (3) JKJ 1[Tri] : JKJ Soft JKH/28899

Stipulations — The tribunal while compounding of
re, th. owing stipulations (a) Out of the total built up area
ercial i)u‘l?j‘appe“ant shall pay only building permission fee at the rates

al area equivalemss 21 fesidential building as per regulations of the JMC for
equivalent to the Quivalent to the old shop (15.3 X 10.6") and the residential area

old str A
Purpose the glinje intendue%n:;e of 3 marlas and 20 sft. less by the area of the shop. For this

along with waliting room, dispe > opened by the appellant as per the undertaking filed by him

© remaining areq nsary, examination room et sh Il be treated as commercial-
shall b P shall be treate _
the old shop, (1 ;;r)e(a:tgdsas residential. (b) For the commercial area in excess of

&), compounding fee shall be paid @ Rs.100 per sft. by
rng areato be treated as residential in excess of the old
hall be calculated @ Rs, 12 50 per sft. (c) In terms of the

residential pyrpo, © appellant, the impugned structure shall b sed for clinic and for
Projections harsgis;\egs : nd not for any other commercial activity. e(dl)l gor all the balcony
sft.—Anice ol Ver the lane and road Compounding fee shall be @ Rs. 30 per
JKLRJ 567[Trj; . 200 7’3; 1(Dr.) v. Builgiing Operation Controlling Authority, Jammu 2017 (5)
Construction wiy, ) JKJ 40[Tri] : JKJ Soft JKy/27511

Constructior, w.ltl:, Permission — Notice
raising construction, w“g“t Permission — Notice under Section 7(1) issued in May 2011 for
October 2011 despite ey, LorMission not followed by final notice — Final notice issued in
against final notice \eg“est By appeliant to respondent for checking the site — Appeal
respondents unfaijr and ecord shows Khilafwarzi of minor nature — Held, conduct of
pounded on payment o?c; honest — Appeal allowed and violation of minor nature com-
Controlling Authority & Oree @ Rs. 60 per sft.—Sanjeev Bhasin v. Building Operation
JKN/28049 S 2017 (8) JKLRJ 304[Tri] : 2012 (1) JKJ 77[Tri] : JKJ Soft

9
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ling of premises — Challenge . ] )
De-se;e-sgalinl; of premises — Challenge — Maintainability of appeal agams}s spezlnzg:;duz
— Conversion of residential building into commercial one !J)f o;laecn(;ngorazon T2 appeal is
Parlour) on first floor without the permission of Jammu Mumclpafll tnt)ute 'No eppeal is
creature of statute and can be filed only when authpnzed by the s taf ~ingofpremises
authorized to be filed against order passed under Section 8(? )— Pf)wqro se v ngoed nalted
interms of Section 8(1) is to ensure that the illegal constructuo.n w!uch is commth B e 1a o
in its tracks — Purpose underlying conferring power of sealing is to ensur?_" aal S on
violation of the civic law and no person is permitted to reap thg bgngﬁts Otl er?tertain o ch
Order was not appealable, hence Special Tribunal was lacking juns‘qxctfog. ‘t)i en s Gourt
an appeal— Aggrieved person can even invoke the e.x.traordmary writ jurisdic :co O anee with
and Court in appropriate case can entertain such petition and pass orde:’s lir:'l acase e il
the law — Respondent would be at liberty to invqke appropqate remedy Tarvinder Kour
aggrieved of the sealing order.—Building Operation Controlling Authonl}g' Gv
& Ors. 2017 (9) JKLRJ 7[HC] : 2014 (3) JKJ 717[HC] : JKJ Soft JKJ/288.
Demolition — Allegation of conversion of part of residential house u!to two shops _
Demolition — Allegation of conversion of part of residential house into two Shopsfact
Plea that petitioner has only replaced the wooden shuttgrs by iron §hutters due to_the7(3)
that the wooden shutters had been damaged by termites — Notice under secttagn e
purported to be served on the appellant is only a stereotype printed profonna-—— Nou sl:% e
be borne out from sentence in notice as to whether the appellant “fallled tohs owuc;z;e o o I
did show cause or his “explanation was not satisfactory” — Appec; ant basirzn Shutters in
establishing that he has only replaced the old and worn out wooden ogrsm:d by the Pint
his old building and this fact can be gathered from the report su "mr e e am of
Commissioner dated 13.8.2007 — No demolition — Direction to appe! anthop {_ popeal
Rs.7800 as compounding fee for 312 sft. @ of Rs. 25/- per.sft. to the Au ority ) ot
allowed.—Yash Paul Verma v. BOCA 2017 (6) JKLRJ 710(Tri] : 2008 (2) JKJ 6[Tri] :
JKJN/27766 o
Demolition — Appeal — Deviation of sanctioned plan .

Demolition — Appeal — Deviation of sanctigned plan — Qonverfcog of stguctun: :r?;or
commercial — There is no encroachment of the neighbourers adjgcegtt ::osgcs’tr r:f ce:i?r,u e
kind of nuisance attributed to the appellant — Appellants ha\g:a3 ?'?eed 10 00 200 o
obtaining the proper building permission order No. 471 of 20 » a d th.ere- e
is also no dispute with regard to the land of the appellgnts. ltGWlt_ e e ot be out
regarding the approved land use of the area vis-a-vis said cons r!uct: lg g e yhouse o
of place to mention here that until the appellants have oomi) ) teh o aésive
respondents remained silent as no effective steps weretaken to stop . est«'glmeh— b p o od
conduct of the respondents for the whole period during whichthe const rut;ilon as been r?this
clearly reflects that they had no objection regardmg. the said cons rutc':] on anc:, notw a_ll b
stage, the respondents cannot be allowed to demolish the san:’::sit % ?‘ppe ;‘n S f\'/:w o
subjected to huge losses and if the deviations are not compqt:‘nth , anw; ionae‘c,ie | ?‘ ?h eefe'by

bringing down even the construction raised in .accordanc? :tv‘lt . e esilan(;s ne TE :re hereby
causing serious prejudice to the rights and interests o ea ; :pby him over any ofhers
s rorme tl"ed appe“a&ms o at?\y ni?:??r?:rr:?: tnc:’:I allegation of any traffic hazard
land/state land/lane or drain 2ne Sven one . i f this house — Deviation and
inconvenience to the public in general due to construction o "
gr:gcuse violation should be compounded on payment of compo(;{ndi?g fe? gs tshoe/ same ;Vﬂl“
be in the interests of justice — Appellants shall pay a compoun mg _e;a (;:71; -D pers d
for three stories as commercial which calculates to Rs. 595 x 60 2() -2017 50 — Dispose
of —Snober Shah & Ors. v. Chairman, BOCA, SMC, Srinagar & Ors. (5) JKJ 74[Tri]
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Demolition — Building plan for the residential house

Demolition — The appellant filed appeal against the order issued under the Act for the
demolition on the ground that his building plan for the residential house were appfoved for

- the ground and the first floor although he had applied for building permission for the ground,
the ﬁ!'st and second floor — The tribunal held that the balcony projection 2’ in width are
violation of a minor nature — Regarding the construction of one hall in the ground floor, as
per petitioner there is no intention of using the structure for any commercial purposes hence
the circumstances stated the case is fit for compounding which is ordered subject to the

conditions.—Anil Sharma v. Jammu Municipality and Ors. 2017 (5) JKLRJ 494(Tri] : 2007 (1)
JKJ 27[T rij : JKJ Soft JKJ/27507 @

Demolition — Non-service of Notice

Ad Demolition — Non-service of Notice — Notice was issued on 8th August, 2007 .and
\gcate took ngtuce on behalf of respondents and sought four weeks’ time to file objections
A—prilazce) 10.5 adiourned from time to time, no objections have been filed — Again on 2nd
Augt:lst 20] Advocate sought time for filing objections which again was not filed — On 2?""
as state'd b 2, the court directed the Registry to verify whether the objections have beenfiled,
been filed y gdvocate, byt the report of the Registry revealed that no such objections have
the writ pere 2th April, 2014, right to file reply has been closed — No justification to keep
Petition pending on a small issue of this nature — Impugned notice set aside —

D t aside

a:('f %:l;n :gttigg :cemed to properly serve a fresh notice on the petitioner, if cause still st:erveS
- erm i ; . aw —

Petition disposed ay be at liberty to prosecute the same in accordance with the

of.—Mohd. Hanief Sofi v. State of J&K & Ors. 2017 (10) JKLRJ 399[HC] :
:2>01 7(2)-JKJ 398[HC] : JKJ Soft JKI/31544 "
emolition — Notice — Encroachment of public land

and r:'ﬂ‘:gs:f;rved on son of owner who were residing together — Final notice of demqli!ion
Committee, S encroachment upon pub]ic lane was passed by Executive Officer, Municipal
been remO\’/ed mba but no reply was given — lllegal construction and encroachm?nf has

and thus order has been implemented — No principal of natural justice has

been vj isi |
P ilttt);ated — Revision petition dismissed.—Bimia Sharma(Smt.) v. Samba Municipal
© & Ors. 2011 (4) JKy 9[Tri.]

Demolition —
" = Plea of renovation and not new construction

D e
a buildiigtoggo:j“ Plea of renovation and not new construction — Erection or re-erection of
building on 3 v, Ust be clear from “definition” does not only include construction of a new
addition of any scant Piece of land but any material alteration or enlargement of a building,
thereon. The reDac:e/g'oom to the existing building or reconstruction of building or of a p.ortlon
re-erection ag deﬂpvatuon of the building thus would fall within the meaning of erection or
permission of t, '"ed under Section 2 (9), and such renovation cannot be undertaken without
raised construct? Authority in terms of Section 4 — Petitioner in the present case admittedly
have raised 5 coon Without permission of the Authority — Though the petitioner claims to
the structure jp, Nstruction way back in the year 1985 and only embarked on renovation of
petitioner wag note' year 2910 yet the assertion does not sound convincing, inasmuch as !he
him to raise the In aposition to produce any permission, if any, granted in 1985 authorising
construction wag Construction — In face of admission made by the appellant that the
petitioner coylq , Undertaken without permission from the Authority under the Act, the
called for — PetitiOt b‘? he.ard saying that the demolition notice was arbitrary, unjust and not
- 2011 (4) JKJ 550n Jismissed.—Mohd. Qasim Dar v. State & Ors. 2017 (8) JKLRJ 226[HC]
: o S8[HC] : JKJ Soft JKJ/26235
Demolition — Re¢qp, struction
Demolition — The

structure issued by the appellant filed appeal against the order of demolition of impugned

respondents under section 7(3) of the Act on the ground that once
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the appellant started reconstruction, the respondent JMC has mechanically taken note of the
'®-erection undertaken without obtaining building permission as required under the Act and
ISSued the notices/demolition orders accordingly — The tribunal held that reconstruction of
the house on the balance land was a necessity as far as the appellant is concemed and f;‘ls
fght to re-erect his partially or wholly demolished structure cannot be taken away the
application of norms of distance from the central line of the road or floor coverage as
Contended by the JMC keeping in view the facts that earlier also the space as prescribe
under the Ribbon Development Act was not available at site nor the same lay vacant — Itis
further held that re-erection of a partly or wholly demolished structure for road widening on
the Portion of land not acquired should not be stopped, as it would be |natson§|, harsh, as
wellas the spirit of the law.—Anice Choudhary, Dr. v. Building Operation Controlling Authority,

Jammu 2017 (5) JKLRJ 567[Tri] : 2007 (1) JKJ 40[Tri] : JKJ Soft JKJ/27511
Demolition notice — Appeal — Compounding of offence _ ot as
Demolition notice — Appeal — Compounding of offence — There is a vacant plo >
claimed by respondent No.1, over which he maintained setbacks to some extent keeping ;
Vview the dimension of the plot — Respondent No.1 had committed violations, though mlnci!
N nature and has, thus, compounded the same — Order passed by the Ieamed.TnbunaI S
well founded and needs no interference — Petition dismissed.—Building Operation Control-
ling Authority v, Chain Singh & Anr. 2017 (10) JKLRJ 113[HC] : 2016 (3) JKJ 788[HC] : JKJ
Soft JKJ/30182

Demolition notice — Before operation of the Act o
Demolition notice — Before operation of the Act — Notice of demolition nssuetcijol'::
Patnitop Development Authority before coming into force the Control of Building Operahere
Act, 1988 is not maintainable — Constructionin issue was raised by the appellant somew1 068
in 1994-95, that is before the coming into force of Control of Buildlpg Operatnpns Act, i
— Action is incompetent — Appeal allowed.—R.P. Shastri v. Building Operation Controlling
Authority 2017 (5) JKLRJ 249[Tri] : 2003 (1) JKJ 152[Tri] : JKJ Soft JKJ/30669
Demolition notice — Before operation of the Act — Action under prevailing law
Demolition notice — Before operation of the Act — Action under prevailing law — In
case the notice of demolition issued is without jurisdiction, the competent authority is ncg
debarred from initiating action under the prevailing law — Construction in issue was rtals';eo "
by the appellant somewhere in 1994-95, that is before the coming into force 32 Cst;; ;c;ﬁ '
Building Operations Act, 1988 — Action is incompetent — App_eal allowed.——Haﬁ.len] -JKJ
Building Operation Controlling Authority 2017 (5) JKLRJ 249[Ti ri] : 2003 (1) JKJ .
Soft JKJ/30669
Demolition notice — Commercial premises ]
Demolition notice — Commercial premises — Number of constructions in the Iocal}t):
which exist around the construction in question and the area is mixed and both commercia
and residential construction have been raised and these serve double purpose — Othe:
shops and commercial establishments are also running business and are open — It canno
be said that there is gross violation of the master pian by the appellant alone — EXO?::
construction of 2821 sft. is compounded @ Rs. 100/ per for an amount of Rs. 282103 o
appellant shall deposit the total penalty amount aforementioned in the relevant Aocourt\t cgon
respondents within 2 months who shall also furnish an undertaking that no new cons rt:t ot
shall be raised nor any modification of the existing construction shall be done by hlmfw ter
seeking proper permission of JMC and the rules and regulations of the dgve}opmento mi
plan be observed — Appeal disposed of.—Karan Chopra v. Joint Commissioner (A) Mun GIPO)
Corporation, Jammu Building Operation Controlling Authority, Jammu & Ors. 2017 (1
JKLRJ 353[Tri] : 2016 (4) JKJ 1[T7i] : JKJ Soft JKJ/31237
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Demolition notice — Construction of shop — Non-issuance of notice ally
Demolition notice — Construction of shop — Non-issuance of notice — Specifi he

reported that appellant covered 100% of the plot area on all the three floors wherease e
permissible coverage limit is 65% — Also mentioned in the report that appellant has chn
the front and rear set back with construction on all the floors which is a major vu'olatlof \
After the appellant preferred appeal the respondents still carried out the inspection 0 di
house in question without the permission of this Tribunal — Once the matter was sub-ju e
respondents should have kept their hands off — In the absence of the show cause N0 o
and demolition notice referred above, the appellant has been prevented from chal quglnqo
same before this Tribunal and in this background this Tribunal cannot look into the vnola!l
mentioned in the report — Whenever the respondents or any other agency feel necesfslt);so
widening of road or lane, the appellant will not claim any compensation — Apgel!ant is a-o
permitted to reduce the balcony projections to the permissible width of 2'-6" within a Per:

of 2 months — When the house was in existence on 1800 sft. in the year 1976 and on di
remaining portion the construction was compounded, the respondents are not justifie f
leveling allegation against the appellant for not keeping front or rear set backs — Slmllan
the appellant cannotbe blamed in this regard for covering the cent percent area on the groltl be
floor = Master Plan permits the mixed used of the area — If it is so then appellant canno ial
said to have committed any major violation by constructing halls for use of co.mmeftc"'N >
activities — Once the Master Plan allows the mix use of the area then the construction of + of
halls on 1st and 2nd fioor for running commercial activities can be termed as infringemen e
the terms of building permission which is compoundable as per Regulation 11 — COHJ
poundeq fee imposed.— Vinod Amia (Smt.) v. Chief Executive Officer & Anr. 2017 (7) JKL
SB7(Tri] : 2009 (Supp,) JKJ 34[Tri] : JKJ Soft JKI27961

Demc:;itionlNotice — Issuance by competent person arzl
ndanon Notice — — d by the Chief Khilafwa
Officer under Sectj Issuance by competent person — Served by

: . 1)
tion 7(1) and as such it cannot be said that the notice under Section 7(

E_afnbveieevr; sfet?]/ ed on the appellant by a person who was not competent to serve such "°§§2
sste date‘:j ' e delegation of power by the Authority, as published in the Government (.‘jazhow
cause notice 2. 02, Chief Khilatwarzi Officer was certainly competent to issue said g CA,
Municipal Are* inal Notice under section 7(3) of the Act has.been servgd by B o V.
Jammu Mun'a' Jammy, whose competency cannot also be questioned .—Rajegv Gup aoft
JKI27795 P8l Comn. & Ors. 2017 (7) JKLRJ 50[Tri] : 2008 (2) JKJ 41[Tri] : JKJ

Demolition notjee

No new construction raised
Demolition not

— ice—No ne ion raised — Minor repairs of old structure carr!ed
outtice l’;‘:éice o demolish wholew gﬁirllgitr:;cn—or;\ﬁer agap of 3 mgnths from the date of first
np, tion iser ~oction 12(1) & 7(1) COBO Act amounts to mala fide exercise of power —
\(IO ?4' th SOMpounded — Appeal allowed.—Raman Pandoh v. Building Operation Control-
ling AUtonty & Anr. 2017 (9y iy 586([Tri] : 2014 (3) JKJ 4[Tri] : JKJ Soft JKJ/28900

egularized by imposing compounding fee

isSi — Appell ered the area of 8890 sft. instead of the
permissible area of 8684 g —ppEx::;sr;arZac::vered comes to 206 sft. — As per Regulation
11, 10% increase of the Permissible ground coverage is minor offence. 10% of 8890 sft.
comes to 889 sft. — Itis only 208 sft., which is less than 10%. — As such appellant has only
committed a minor offence to the extent of 206 sft., which can be compounded — As the
violation IS in respect of commercial building so the same is regularized by imposing
compoundlr]g fee of Rs. 45/-sft. for 206 sft., which shall be deposited with respondents within
aperiod of sixty days — Appeal disposed of —Suman Daluja v. Jammu Municipal Corporation
& Ors. 2017 (7) JKLRJ 611[Tri] : 2009 (Supp.) JKJ 50[Tri] : JKJ Soft JKI27964

Demolition notice — g
Demolition notice

See.7 CONTROL OF BUILDING OPERATIONS ACT, 1988 563

Demoiition notice — Renovating the construction without permission

d engemolition notice — Appellant has renovated the building which was started to have
op

not sho

Dermission — Construction cannot be said to have become illegal and un?uthlﬁgsne(g :::"::
zame does not reflect major violations of zonal or master plan — Appsllan °g isting and
Sen refuseq permission in view of the constriction proved to have been oldan ei' peuke g
Purchased by the appellant in 2004 which was sought to be renovated — Area stion wn 1o
€only 3 ang 4 marlas and the same being too scarce taking into account the Iloza honthe
area there does not seem to be any scope of sparing land for set backs particula 'tyany ajor
S!rueture Wwas already existing as reflected in the sale deed and hence thereis tri‘:e red on
tation of zonal or master plan as no change of land use is alleged in theo ::déd a0
Srespondents — Minor violation of construction are decided to be comp sement which be

S- S0/- per sft. and the amount be calculated by JMC after proper a?se ndents within
SPosited afterwards by the appellant within and relevant A/C Head 0 fej:’mmu Municipal
'ee months — Appeal disposed of.—Sudhir Sethi v. Jt. Commissioner, 7] : JKJ Soft

Comoration, yammu & Ors. 2017 (10) JKLRJ 303[Tri] : 2016 (4) JKJ 29
JKJ/31236

Demolition of construction ant of the
Demolition of construction — Plea that construction of pillars forl;’ ;ilg::?:dm;;ts_zws
fO0ts of the ground floor and first floor was i violation of the sanction oo e old existing
— Permission was granted — Respondent No.1 was permitted to ;sFl’)y RCC slabs without
foofs of the ground floor and first floor — Replacement of the said roo ror — Construction
safety measures would have resulted in the violation of the sanction d by RCC slabs are
of the pillars from ground level on which the roofs have been replace thy construction of
SQuarely covered by the condition no.8 of the sanction order — Th;‘stion of sanction order
Pillars on which roofs have been replaced, cannot be said to be in violal tice, the ﬁevenue
— Unless the foundation of the case is made out in the show causeﬁg:_.,i“ o infirmity in
cannot in court argue the case not made out in its show cause noAulho rity v. Joginder
judgment — Petition dismissed.—Building Operation Controlling ,
Prakash Gandotra & Anr. 2017 (5) JKJ 194[HC] "
Demolition of stairs constructed without permission Larea of plot 1193 5. ft.—
Demolition of stairs constructed without permission -—TOt: P oked afterandmanaged
Total violation 73 sq. ft. — Held, that the building cannot be pI'OPfe yan ybody, violation ordered
Wwithout stairs raised by owner which does not cause nuisance %in Operations Controlling
to be compounded @ Rs.25 per sft.—Raksha Sharma v. Buik JKgJ Soft JKN/28574
Authority & Ors. 2017 (9) JKLRJ 203([Tri] : 2014 (1) JKJ 17[Tri] :
Demolition of unauthorised construction e order
Demoilition of unauthorised construction —The appe“amﬁ'ied;‘&%er:!’at%a;?,;mish the
of Executive officer. Municipal Corporation Jammu ‘wr.nereby " :om the date of service of
unauthorized construction raised by the appellant within 5 days stitutional, bad in the eyes
notice on the ground that the show cause notice is illegal, unoo:ndent the impugned notice
of law, no prior notice was served upon the appellant by th%f:; a||owéd the appeal and set
does not specify the description of the property — The tr f demolition passed on the basis
aside the order impugned on the ground thatthe final order os o Kumar V. Commissioner
of defective notice which was being not duly Se""ed:—, 307 (2) JKJ 11 [Tri] : JKJ Soft
Municipal Corpn. Jammu & Anr. 2017 (6) JKLRJ 268[Tri] : 2
JKJ/27623 ‘

i ntis -
Cracks and there are likelihood that the same might fall — 'I;‘hogg:s:lx cggmc:h pt
Wn to have sought any permission but merely be renovating the ,

’
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Demolition of unauthorized construction

Demolition of unauthorized construction — It would not be a defence to any person
alleged to have raised unauthorized construction in violation of the Municipal Rules: Regu-
lations and Bye Laws etc. that some other violators are not taken to task and no action has
been initiated against them — If the 1st floor building of the appellant is directed to be
demolished on the basis of allegation made against him, without taking any action against
his next door neighbour he will have to take this decision with a pinch of salit only but the faith
of common man in the judicial system is sure to receive a jolt and people are sure to make
mockery of the law — Allegation against the appellant is that he had constructed two rooms
and staircase at the 1st floor without obtaining prior permission from the BOCA and the
violation is up to 351 sft. — Appellant shall pay the compounding fee of the built up area of
351 sft. @ Rs.12.50/- per sft. which is equivalent to Rs.4387.50/- — BOCA to take action
against neighbour (Kulvinder Singh) and make out a case of the violation made by him.—S.
Lakhbir Singh v. Jammu Municipal Corporation & Ors. 2017 (7) JKLRJ 9[Tri] : 2008 (1) JKJ
9[Tr.] : JKJ Soft JKJ/27843

Demolition of unauthorized construction of shop at first floor — Compounding of
violation

Demolition of unauthorized construction of shop at first floor — Compounding of
violation — Ownership of property i.e. one room at ground, which later on converted int_o
shop, has been proved by appellant by placing on record sale deed executed in favour of his
late father — So there existed a shop already at ground floor, over which another shop has
been constructed by appellant now. Authority remained mum till construction reached at fi".al
stage — Had authority so honest and prompt, construction would have been stopped at initial
stage. Photographs produced by appellant reveals that, towards both sides there are shops
in the vicinity — Since the construction has reached the final stage and it has been raised for
commercial purpose. So disallowing the appeal at this stage will deprive the appellant and
his family from livelihood and will also put the appellant to irreparable loss and injury as he
has spent money on the construction of one shop to earn his bread and butter — Appeal of
appellant is allowed and the violation committed by the appellant is compounded and the
appellant is directed to pay Rs. 70/- per sft. as compounding fees for the violation of 244 sft.
‘:,,.tg ;2; ’l;;sgondetr_lt wiéhin a period of two months — Appeal allowed.—Gian Praks%?_;o;a
. eration i ] I v
V. Buidi JKJ/"; atio ontrolling Authority 2017 (8) JKLRJ 173([Tri] : 2011 (4) JKJ

Demolition of unauthorized construction within five days

) Demo]ltlpn of unauthorized construction within five days — Opportunity of hearing pot
g;ven — Building Operation Regulations, 1998 — Appeal against Notice regarding demolition
g un&}utt_’nonzed construction within five days without affording opportunity of being heard —
gge(r)":fisﬁ&gargmed: ground floor area to tune of 990 sft. first floor 1100 sft. and second floor

o pellant committed violation totaling 1090 sft. — Appellant's prayer that the
violation be compounded in view of the fact that appellant has not been stopped by
respondent while know the fact he was constructing the building for commercial relying on
Supreme Court judgment AIR 2005 SC 2578 as also SRO 263 dated 9.8.2004 — Respon-
dents have not stated any violation of provisions of Town Plan or Master plan — Appeal

allowed and construction raiseq in contr, tion of approved plan compounded @ Rs. 75 x
1090 = Rs. 81,750 eod on site 1 of cormin :

. 750 as the construction raised on site is of commercial nature.— Vikas Gupta
v. Joint Commissioner (A) Jammu Municipal Corporation 2017 (9) JKLRJ 156{Tri] : 2014 (1)
JKJ 37(Tri] : JKJ Soft JKJ/28580

Demolition order — Compounding

Demolition order — Compounding — Structure has been compounded if the area
underneath atali belongs to the State at the time of road widening or restoration of possession
the same can be taken back in the event of any requirement by them — But neither JMC nor
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i — Asregards
Board ever challenged the compounding order of construction befc:.r: :{2{ eafgl:v':s nﬁss::ogpe .
other violations, since the construction was o[d and after renovati e g are therefore
set backs as the construction having been rav_sed gt the old snzr_a_nd e o being minor
not effecting the master plan or zoning Regulations in any manr;e R, 50 per square . at
are therefore also ordered to be compounded at the §amebrahim waé wompounded. The
which the respondents construction in the appeal filed 0%0 e R, 161500— Appeal
compounding fees therefore will be equal tothe a!nount of3 ot Builting Operations Act
disposed of.—Surinder Kumar Sharma v. Authority Under Coqtr'anJ St JKI/31217
Jammu & Ors. 2017 (10) JKLRJ 335[Tri] : 2016 (4) JKJ 54(Tri] :

ed condition
Demolition order — Construction after earthquake of structure in dilapidat

in dilapi ondition
Demolition order — Construction after earthquake of strl{ctuée(;lf:edgzg::;steig: o raise
— After major earthquake same was about to collapse, Obta";z plinth area found 825 Sq.
construction on plinth area of 649 Sq. ft. while construction da:e ¢ outin fime — Deviation
ft. — Deviation of 176 sq. ft. each storey — Respondentfaile ggccordingly-— Sajad Ahmad
being minor offence as such compoundable — Appeal "E‘"ow%,s 2017 (8) JKLRJ 772[Tr] :
Khan & Ors. v. Building Operations Controlling Authority & OrS.
2014 (3) JKJ 27[Tri] : JKJ Soft JKJ/28906

orat ial building
Demolition order — Conversion of residential building into commerc

o ial building —
Demolition order — Conversion of residential building lt?;?l g;’g‘:t‘::ic od building and
Appellant was granted permission by respondents fqr ?onsgu:toried building — Appellant
attic floor hostel building after dismantling Phe gxustmg ehape instead of L-Shape as
exceeded plinth area and constructed building In square | building without sanction in &
sanctioned — Converted residential building into commzﬂf'na majorcanmtbemmpounde-d
residential colony, hence violated master plan—Offence eiog grations Controlling Authorty
— Appeal dismissed.—dJohn Muhammad Bhat v. B‘-’”.d",’,’& SI; o JK./28909
& Ors. 2017 (8) JKLRJ 766[Tri] : 2014 (3) JKJ 40[Tri] :

Demolition order — Erection and re-erection 1 of building not an offence

Demolition order — Erection and re-erection — R.eno(;lal:fll; atoried shop © onstructed
— Appellant is owner in possession of a plot over which O't suffered damages — Bricks
since long — Due to efflux of time, the vagaries of weather i

hicles in the area —
came trembling down even because of slightest "!°V°?I§2's%'og'§}¥aih includes plastering
Appellant was constrained to affect necessary repairs 0 d sec 7(3) duly served

: J7(1)an A

and face lifting without any material change — Notice und?t:\?:»cthe( meaning of erection and
by respondent — Renovation of building would fall W llant have not got due p?"“'ss'on
re-erection as defined under sec. 2(9) of the Act — Appelid s Controlling Authority & OrS.
— Appeal dismissed.—Habibullah Ganai v. Building SOP:S%’IO/Z 5904

2017 (8) JKLRJ 671[Tri] : 2014 (3) JKJ 22[Tri] : JKJ So

Demolition order — Minor violations

; inor violations but his
Demolition order — Appellant is stated to have corr)ml:t;?ef:g‘:e’“‘:& and the JMC
brother filed a writ before the honourable High Court agalnts s report which is shown to
wherein a surveyor was appointed who was ordered 19 ﬁlg 2: mentioned in detail that the
have been filed in the said a writ petition wherein it has endents ‘or allowing him to cary
appellant has applied as ordered in the Writ petition to res;ig Mere filing of the petition before
out the construction as per the permission grante_d by them roceed further, there is no legal
the Hon'ble High in absence of any order on this scoré top merits — After considering the
obstacle to the court in disposing of the appeal on It&: OV\{nl ion of the permission grant in
case of the appellant in toto there seems to be only 4% vio a| Regulations and do notcome
his favour, the same does not violates the Master Plan or Zona eg urcing fee of Rs.50/- per
in the category of major viotation — Appellant to deposit the comp % Anr. v. Commissioner,
sqft. for 745. sqft. — Petition disposed of.—Vinod Kumar Sharma . V.
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Building Operation Controlling Authority, Jammu & Ors. 2017 (10) JKLRJ 341[Tri] : 2017 (1)
JKJ 74[Tri] : JKJ Soft JKJ/31215
Demolition order — Renovation

Demolition order —

Renovation — Appellant has constructed five shops on his land at
Gol Gujral and these shop

S were earlier with kachha roof which was repeated by the appellant
but when the respondent issued notice of demolition despite the fact that he committed no
violation of zonal and master plan of the city — Construction is on less than 40’ wide spargd
road with projection and without permission — So far as the construction of the appellant is

concerned, the construction is old one, there is nothing on the part of the JMC officia!s to
show that when the construction was substantially raised by the appellant they restrained
them. Itis only in response to the notice issued at penultimate stage of construction that JMC

authorities have moved and have sought assistance of law enforcing agencies in stopping
the construction — Width of the road in front of the appellants shops is 22ft. where as the
road within front of the other shops is less th

at 22 ft. i.e. ranging from 15ft. to18 ft. — The
existing width of the road as per devised master plan to be maintained is the bounden duty
of every citizens and also the appellant whose duty is to keep the same at his own risk and
cost — Municipal authorities are at liberty to keep road as per the ground situation on spot
in pursuance of the master Plan for which the appellant will be also bound with other such
similarly situated cases to restore the land not belonging to him and as such the mulba of
construction be compounded @ Rs, 100/~ per Sft. for 1134 sft. for amount of Rs. 113400/

which shall be deposited by the appellantin the respondent A/C Head — Appeal provisionally
accepted.—Ram Pal v, B

’ uilding Operations Controlling Authority Jammu Municipal Corpo-
ration, Jammu 2017 (10) JKLRJ 393(Tri] : 2017 (1) JKJ 17[Tri] : JKJ Soft JKJ/31223
Demolition order — Repair of house through ex gratia relief

Demolition order

r — Repair of house through ex gratia relief — Appellant owner in
* possession of three stori

oried residential house — Purchased from mi

grant — living with his
ars — Due to stron

family forthelast15ye g mine blast house damaged and unfit for habitation
— Ex-gratia relief granted in favour Appellant — Appellant repaired house for his use —
Respondent served notice under Sec. 7(3) of Control of Building Operation Act for demolition
- thspondents remained a mute Spectators till completion of repairs etc — smacks
connlvancg of respondent authorities — Report of ward officer mention three rooms con-
Structed without due sanction — offence being compoundable — Appeal allowed accord-
mgly.—‘JameeI AbhmadLonev. Commissioner, BOCA, SMC, Srinagar & Ors. 2017 (8) JKLRJ
750(Tri] : 2014 (3)UKJ 1 9[Tri] : JKJ Soft JKJ/28903

Demolition order — Service of Notice

e authority that n

10 ¢ r otice has been duly served.—Sunil Kumar V.
Commissioner Municipal Comn

- Jammu & Anr. 2017 (6) JKLRJ 268(Tri] : 2007 (2) JKJ 11
[Tri] : JKJ Soft JKJ/27623 © T ¢

Demolition order — Violation of plan

Demoilition order — Violation of plan — Permission has been granted for 2194 sft. for
basement, ground, first and second floors for commercial purposes while as the appellant
raised the construction on 4400 sfts. on each floor with violations of 41.7% — Permission is
for the plot area of 5286.1 sft. which is more than the area over which the construction has
been raised. Though the setbacks violations are ordinarily not compoundable but in the
instant case the construction has been raised for commercial purposes and till the same was
almost complete, no restrictions or objections were raised by the respondents over the same
— Appellant has been able to show the plot belonging to him behind his construction and as

im through
id to have been defeated by him
; r setback cannot be.sald to h iahborhood, the
thont thes(i)c‘i)ée:tetolfa:::i i/?:lation but the same is not going :orzﬁeicst rt:g ggill?g to affect the
ing regulations materially — — Appeal dispo:
compo plzr;g ;T?I:\;nr%te %f 100/- per sft. which amounts to R-‘; St':f;;;,)o,jam%pg & Ors. 2017
o —Sushil Kumar Gupta v. Building Operation a0
(()1'0) JKLRJ 313[Tri] : 2017 (1) JKJ 11[Tr] : JKI SO:J
Effect of Act of Municipal Corporation Act, 200 Vis-a-vis Section 7, 3, 12, 16 W
Effect of Act of Municipal Corporation Act, 2000 — Vi Laws (Special Provisions) Act,
SRO 391 dated 20th September 2017, Section 3, 4 of.Clv:cE i anylaw, ule, reguiation,
2014 — No action to be taken pending formulation of Prg:;%-a—s s:d by any court of mbunal,d no
) en any judgment, decree or 0 ity shall beimposed in
Ey"alc;iiw g: gtrrcfjecrt’u?; es\r,\all beydemolished or sealed and eve: ::s gﬁgtaetdyin Violation of master
s ecgt’of such building or structure thathas been e_rected.ord " Alloged violati n/deviations
::Zg till policy in terms of Section 3 of Act of 2014 is ﬁ::::sees ~d falls within ambit of Act;g
i r 2011 and present case A v v. Suman Bhaga
gg?;aie ggﬁﬁi 'Sasf&ea’sysiz —Building Operation Controlling Authority V.
Anr. 2018 (2) JKJ 314[HC] f
Final notice of demolition . final notice of demolition o
i i ition — | against order of final 8.9.2006 and
Final notice of demolition — Appeal use notices dated 8.9.
i j i ce to previous show cause ’ in appeal against
e et s o s Sy ol 2

its mi erly

t applied its mind prope
. i t respondent has not af how cause notice

these notices — Appeal allowed holding that re  to previous show cause no
while issuing impugged final notice by only giving ref?:;ngefauger about detail of violation

— ause notice thereby informing L construction.—Mangal
co:rili?tégrg‘ 22;12 :\rx‘aoxvaofissuing final notice of.demollti.o’p :,flcllg‘%z'mﬁon' Jammu 2017 (8)
Verma v. Building Operation Controlling Authont};éJﬂ//‘I?lg‘lslgg

JKLRJ 506(Tri] : 2012 (3) JKJ 83([Tri] : JKJ SoftJ T ion taken In good aith
Investigation of case of demolition — Protection of ac!

i ion of action taken in good faith —
s L. case of demolition — Protecttop o unauthorizedly raised
Res L:\ga:r:;g;i:t:\oor: cfe:nying the fact that he had no penmssiogaiotazg have discharged their
the gonstruction — When the authorities have resorted to agone what they were expected to
official duty, their good faith cannot be doubted, they haV:ﬁa istrate without looking into the
do — Their action is totally protected by Section 17 — 17g°f the Act of 1988 and without
rotection as available to the petitioners under Section nstruction unauthorisedly and
fooking into the position of the petitioners having raised the cc:t to Section 154(1) and 154(3)
then without looking into the other aspects in absence of rgsoticm 156(3) — Impu gned order
Cr.P.C. has entertained the application for action under :cthon'ty& s, v. Incharge Police
quashed — Petition allowed.—Buiding Opsration Control Authe S5HC): JKJ Soft /31142
Station, Domana & Anr. 2017 (10) JKLRJ 349[HC]: 2017 (1) o of road Is applicable 10
Master Plan 2021 — Prohibition of bullding line from cen
ildi i icable to new
- 2021 — Prohibition of building line from gentre o; rg:daic'll g‘: \:gﬁgﬁtaghange of
buil d.MaStell; Z:\aaal not be application to construction of addltic;nafl thlg Mastor Plan 2021, this
‘w ing —t- f old building. Further under schedule at page 11 ?)le specifically.—Vivek Kohli
iaslgr;)T:pnosc:ad ways and t;uilding line and has not made {Pﬁ‘(‘jaso it JK/27830
v. BOCA 2017 (7) JKLRJ 295[Tri] : 2008 (3) JKJ 19[Tri] :

Mode of service of notice

. . ; se 2 of Section 7 of
Mode of service of notice — the mode of service laid down l;ﬁ:::l:: a2n > e building
the Act is by affixation of a notice on the outer door of some consp
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where upon the notice shall be deemed to have been duly served upon the owner or occupie’
of the building.—Sunil Kumar v. Commissioner Municipal Corpn. Jammu & Anr. 2017 (6)
JKLRJ 268[Tri] : 2007 (2) JKJ 11 [Tri] : JKJ Soft JKJ/27623

Notice — Delay

NOtfce — Delay — Notice after delay of more than 20 days asking to demolish the
unauthorlzgd construction — Notice required within 5 days — Action of unlawful construction
cannot be inordinately delayed or delayed sine die—Rajeev Gabgotra v. Building Operation
Gontroling Authority, M.C. Jammu 2017 (6) JKLRJ 652[Tr] : 2007 (3) JKJ 38[Tri] : JKJ Soft

Notice — Delay

" Notice — Dglay — Notice under Section 7(3) was served after 21 days of show cause
20 ice qnde( section 7(1) without any explanation — The manner of working of BOCA Castes
o;l;i:;gg%n ti;e Ir,nanzer of working of the authority concern.—Rajeev Gabgotra v. Building

ontrolling Authority, M.C. Jammu 2017 ] i
- Ik Soft ape el 2éq by, mmu (6) JKLRJ 652[Tri] : 2007 (3) JKJ 35[Tri]

Notice for stopping construction of Hotel — Alleged violation of norms/approved plan
— Protection wall in basement
_ Prg{gt';fe for stopping construction of Hotel — Alleged violation of norms/approved plan
7(3) autt? olgn wall in basement — Without adopting the course as provided under Section
revised pl rity informed the appellant that despite many letters he has not submitted the
will be i r?it"ar: ac;‘d as such he shall stop the work immediately, failing which action under law
JDA. had lated — Once bu]ldung permission had been granted to appellant, Vice-Chairman
subonrdinatl‘u)tbusmess to intermeddle with the construction work of Hotel, and keep the
of con struc?ics) afffPOSted inthe premises of Hotel as of appellant had been allotted the contract
land from JDAn o AHotel by JDA, which was being constructed by appellant after purchasing
he was permitt—d ppellant was not allowed to carry out the construction of basements, which
Harassment of ed to do even as per admission made by Vice-Chairman in his letter —
but the illegal Dgtltloner who suffered already lot for last 20 years not on account of his fault
sustainab g <X ers passed from t.ame to time by different officers of the JDA— Notice not
Ors. 2017 m‘JKppeal al Iowgd.— Vinay Kumar Mahajan v. Jammuy Development Authority &
Noti gf?J 434(Tri] : 2009 (3) JKJ 30[Tri] : JKJ Soft JKI/27999
c: Of demolition — Clinic of doctor and underground water-tank
been grc::ftz c(i)ft demolition — Clinic of doctor and underground water-tank — Permission has
has been mado the appellant to construct a house on the ground floor and the construction
allegation fromet |~lln conformity with the site plan submitted by the appellant — There is no
in accordance _t‘:' r eSPQnd_ent that the construction on the ground floor has not been made
backs on the ;’V' Peérmission granted to the appellant — Thus there is no violation of set
is irrelevant . ,\? und floor — If it is so violation by not keeping front set back on the 1st floor
room to be usedo major offence has been committed by the appellant while constructing the
road. He has not as clinic over .the existing shops — He has not kept any balcony over the
constructed in hisv(l)olated the criteria of the height of the building — Similarly, tank has been
in the Master Pjan l‘"'u?"d by the appellant which does not violate any conditions laid down
although being used flnor offepce is co_mpoundable by the fees prescribed by law — Room
Construction in questi Or running a clinic cannot be declared commercial activities —
@ of Rs. 15/- per sft 'On.ralsed by the appe}lant is regularized by imposing compounding fee
period of one monfhWhICh shall be deposited by the appellant with the respondent within a
Authority 2017 (7) 4, -—Mohd. Anwar Chowdhary(Dr.) v. Building Operation Controlling
) JKLRJ 831[Tri] : 2009 (Supp.) JKJ 8[Tri] : JKJ Soft JK/27955
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Notice of demolition of shop — Authority of BOCA

Notice of demolition of shop — Authority of BOCA — As the land bel O intiate
has not been included in JMC, so apparently JMC has no jurisdiction or authority :ound to
action for demolition of the shop of appellant — Similarly appellant was not Iegall}; i Dass
seek any permission for construction of shop from BOCA — Appeal allowed— l12 017 (7)
Bhagat v. Controlling Authority Building Operation Municipal Area, Jammu & Anr.

JKLRJ 454[Tri] : 2009 (3) JKJ 28[Tri] : JKJ Soft JKJ/27998

Notice to demolish construction within 5 days

Notice to demolish construction within 5 days — Building in question was an °§f{ b,‘,’s"i‘\’,'e".?,
under the tenancy of NHPC who left the building — Building has been .d?magedde a?ne was
by NHPC limited i.e. damaged electric wiring and the water/sanitary fittings an question 0
required to be repaired — Appellant has not placed even a single new brick o | purposes
erection and re-erection does not arise at all — Building not used for comme.rc‘a_g Appeal
— Order impugned is contrary to provisions of section 4 — Order set aside Municipal
allowed.—Jagdish Kumar Nargotra & Ors. v. Joint Commissioner (A) Jammu

Corporation & Anr. 2017 (9) JKLRJ 182[Tri] : 2014 (2) JKJ 15[Tri] : JKJ Soft JKJ/28733

Order of demolition

- the
Order of demolition — Respondent issued order of demolition on 17-10-2(&223% got
Construction raised by the appellant- The appellant filed appeal against the ort

; rt of
status quo order issued by the Tribunal — It is alleged that the ngn?ce;nggzmg;; or)v.
eim i tus quo.— .
pugned structure and thus violated the order of status q ) JKLAJ 572(Tri]: 2005 (2)

Building Operation Controlling Authority & Jeet Lal Gupta 2017 (5

JKJ 14 [Tri] : JKJ Soft JKI/27601 truction

Patnitop Development Authority directed the Appellant to demolish the con®

raised by him without obtaining permission from the authority ;
he construction

Patnitop Development Authority directed the Appellant to demolish t
raised by him withoutpobtaining per%ission from the authority. The order SO Pasie‘eja“r’{iaesr
challenged before the Tribunal on the ground that the construction was made mu‘f:Building
than the coming into force of the Act. The question thus arose whether the Control.oder singh
Operations Act, 1988 is retrospective — Held, "No". — Appeal allowed.—-DIya'r%Z o (2) JKJ
v. Building Operations Controlling Authority & Ors. 2017 (5) JKLRJ 528[Tri]

810[Tri] : JKJ Soft JKI/27672

Quashing notices of sealing of business premises —
salon — No opportunity of hearing

a Quarl\lshing notices of sealing of business Pfemis)e? ealing of
on — No opportunity of hearing — Notices (orders) for sealing 0 N
in which the c%?nmerci)él activai‘tieg have been get up have been issued without heal1'.‘gdtehr§
owner(s) of the buildings or the persons who have set up the activities — Prototype or e
issued in all the three cases would show that neither the petitioners were hqard P?;rea
Authority took a considered view that none of the activities was permittedin a resxc:ﬁn:lzim“ar
— While taking action against one defaulter it is important also to take note of 0 veoided —
activities running in the area and their permissibility so that discrimination i athe Actto
Applicability of the sections 7 and 8 of the Act and power of the Authority upder hange of
take action including issue of order of demolition in a case where unauthonz_ed cha isl;din

user in violation of Master Plan is made even without effecting structural changein the bud g
is upheld — Notices (orders) under section 8(1) of the Act in all the cases are quashed an

respondent- Authority is directed to de-seal the premises — Authority is directed to issue
fresh show cause notices within two weeks' time hereafter to the owner(s) of the buildings
as also to the persons running the commercial activities, that is, all the petitioners and take

onging to appellant

Renovation for Spa and beauty

Renovation for Spa and beguty
he respective portions
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appropriate action — Writ petitions disposed of.—Kanav Khajuria & Anr. v. State of JEK &
Ors. 2017 (9) JKLRJ 683[HC] : 2015 (3) JKJ 420[HC] : JKJ Soft JKJ/29791

Reconstruction of house .
Reconstruction of house — Appellant had an old house and it was in dilapldated
condition and in order to construct new house the appellant and his brothers apphgd for
reconstruction of house of a two storied house and permission granted by the Chairman
BOCA for reconstruction from existing plinth. He raised construction as per permission on
the plinth area — Authority under the Act issued notice for demolition of constructed
building-He challenged the notice in appeal before Tribunal-During pendency of gppeal
neighbour filed application for being added party in appeal who alleged that major de\{latlons
have been committed by appellant in raising construction-Petition allowed and permmed.to
array as respondent in appeal — Plea that violation in maintaining of set backs-Tribunal while
allowing the appeal observed that the appellant is not bound to maintain the set backs as the
building permission is to raise construction on the existing plinth area only and further set
aside the notice of demolition issued under Sec. 7(1) of the Act based on the deviation repprl
of the Ward Officer as not justified.—Ab. Karim Makroo v. Chairman Building Operation
Controlling Authority 2017 (6) JKLRJ 21[Tri] : 2005 (1) JKJ 1 [Tri] : JKJ Soft JKJ/27738

Regularisation — Challenge
Regularisation — Challenge — if any construction is raised in violation of the Master

Plan, Town Planning Scheme or if it violates the permissible front, rear or side set backs
prescribed in the bye-laws, or the construction violates by more than 10% the permissible
ground coverage or it violates the permissible height of the building as prescribed in the
bye-laws, the same are considered to be major violations and cannot be compounded —
Respondent No. 1 has raised construction over an area of 900 sq. ft. against the sanctioned
limit of 845 sq. ft. at ground floor — Quantum of actual violation at ground floor is 55/845 X
100 = 6.5%, which certainly is much below 10% of the permissible ground coverage — For
extraneous reasons the Khilafwarzi Officer had tried to maghnify the things beyond the limits
of truth. it speaks volumes about the working of petitioner-Authority and how casually the
things are being dealt with by it — Respondent No. 1 may not be the lone person who, as
alleged, has raised unauthorized construction in the area, but the others may have been left
free by the concerned Khilafwarzi Officer for obvious reasons — This pick and choose policy
qeeds to be curbed strictly — Besides taking action against the persons raising the unautho-
rized construction, the concerned officials/officers of the petitioner-Authority who promote
these illegal and unauthorized constructions are also required to be dealt with by iron hands
— However, Tribunal while setting aside the notices has not given any reasoning that how
could the Jammu Municipal Comoration compound the major violation, if raised by respon-
dent No. 1 — Case remitted to Tribunal for deciding afresh — Jammu Municipal Corporation
is directed to seek explanation of the concemned Khilafwarzi Officer how he had reported that
the quantum of violation is 14% at ground floor and 46% at first floor, and what method he
had adopted while calculating the quantum of violation — Petition disposed of.—Building
Operation Controlling Authority v. Shashi Gotam & Anr. . 2017 (9) JKLRJ 482[HC] : 2015 (1)
JKJ 526[HC] : JKJ Soft JKJ/29271
Renovation of building — No permission

_Renovation of building — No permission — Appellant constructed two shops after
obtaining sanction — Starteq repairs plastering etc. without permission — Renovation of
building falls within Mmeasuring of "erection” or "re-erection” as defined under sec 2(9) of thg
Act — Renovation cannot be taken without permission — Appeal dismissed.—Gh. Qadir
Lone v. Building Operations Controlling Authority & Ors. 2017 (8) JKLR. 746[Tri] : 2014 (3)
JKJ 37[Tri] : JKJ Soft JK /28908
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Revocation of sanction for building permission — Non-issuance of show cause noti.oe

Revocation of sanction for building permission — Non-issuance of shqw cause notice
— Since the impugned order issued by respondent no.2 does not corpply with the itngtmc;z
requirement of issuing show cause notice to petitioner before revoking of the san °"me
building permission and non-compliance of principles of natural justice is writ large 0(;‘ s
face of the impugned order, the impugned order cannot be sustained — But, respon et';‘]
Shall not be precluded from initiating process and passing fresh orders after affordeJ&’e(
Petitioner an opportunity of being heard — Petition allowed.—Mohinder Pal v. State of J&
& Ors. 2017 (9) JKLRJ 88[HC] : 2013 (3) JKJ 726[HC] : JKJ Soft JKJ/28218 o

Scope of Section 7 . erection and
Scope of Section 7 — Section applicable only in cases of erection or re-
Not in other types of cases like develogment of site or making or extending any Aqma’\é:::;f;
Or laying out any means of access to road as mentioned in section 4 of Act.— 1?4”_’_”]_
Chanda v. Joint Commissioner(A), Municipal Corporation Jammu 2017.(8) JKLRJ :
2012 (1) uKJ 1[Tri] : JKJ Soft JKJ/28023
Sealing of ground floor — Commercial activities
Sealing of ground floor — Commerecial activities —
Passing an order of sealing under section 8, firstly an order of demolition un idin
Secondly there should be erection or re-erection — change of occupancy or use of bui :ie?'
does not come in erection or re erection definition and violation of land use don't conllle utnhas
the COBO Act— Even no final notice of demolition has been given .tlll'today——-.Arapgoﬁfe‘ se
been condemned unheard before passing of order of sealing of buuldl.ng - Mq:je — Appeal
Gandhi Nagar Area — Order of sealing of premise of ground floor is set asi eRJ 199[Tr]
allowed.—Munish Gupta v. Building Operation Controlling Authority 2017 (8) JKL
F2011 (4) JKJ 33(Tri] : JKJ Soft JKJ/28082
Sealing of six storied building in
Sealing of six storied building — Section 7 is the condition precedent todraw prooeedlcg
Under Section 8 — Power under Section 8 cannot be exercised in vacuum —._NO.SU §
Proceeding has been conducted/drawn under Section 7 and tribunal has directed mﬂngitlon f—
Proceedings under Section 7 — Order was passed because of some mnsunderstz? ntgma
Order passed under section 8 is not tenable — Order in so far as it relat‘es;‘;:.id ;‘:ba v
respondents to initiate proceedings under Section 7 are quashed.—ParV% " gé[HC]'JKJ
Commissioner, SMC, Srinagar & Ors. 2017 (9) JKLRJ 138[HC] : 2013 (4)J :
Soft JKJ/28280
Show cause notice ‘ :
Show cause notice — Show cause notice informing defaulter about detail of violation
committed by him sine qua for issuance of final notice of demoiition of illegal construction -
Show cause notice simply mentioning that appellants raised construction at village Kul}dfof
1an without giving its Khasra number nor any detail of constructiqn — Hek_i. non compl!?dr;ze
of Section 7 — Appeal against order of demolition set aside.—Vijay Laxmi & Anr. vatg s°§
Operation Controlling Authority 2017 (8) JKLRJ 539[Tri] : 2012 (3) JKJ 26[Tr] :
JKJ/27871
Show cause notice : i of
Show cause notice — Show cause notice under Section 7(1) to.d's°°"tmu.gi:seany
building for commercial purpose as building rented out to open a Bank without provi vig'nzty
parking space has caused traffic hazards and other environmental problems in the mth A
— Consequently notice issued under S. 8(1) directing sealing of premises on ground ad
construction has been raised without seeking permission from competent quthomy an
intention to convert building for commercial use — Writ petition challenging notices — Held,
notice under Section 7(1) not alleging any of the contingencies referred to in said Section, -

-

Two things are necessary before
der section 7 and
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illegal and unauthorized and consequently sealing order also rendered illegal.—Krishan
Chander Bandral v. State of J&K & Ors. 2017 (8) JKLRJ 664[HC] : 2013 SLJ 326 : 2012 (4)
JKJ 432 [HC] : JKJ Soft JKJ/26859

Show Cause Notice — Appeal against order

Show Cause Notice — Appeal against order dated 26.6.2012 appearing as a show
cause notice, alleged by petitioner never to have been served upon him and he had no
knowledge of the impugned order — Held, no action can be initiated by any authority
constituted under Section 3 read with Section 7(1) and (2) unless an opportunity of being
heard is afforded to person against whom action is proposed to be initiated — Impugned
order smacks of arbitrariness and mechanical exercise of powers on apart of authorities in
order to harass and humiliate appellant.—Sunil Dutt v. Joint Commissioner (A) Jammu

Municipal Corporation 2017 (9) JKLRJ 239(Tri] : 2014 (1) JKJ 28[Tri] : JKJ Soft JKJ/28578
Time barred appeal

Time barred appeal — Notice ot demolition under Section 7(3) issued on 29.3.2010 and
appealfiledon 16.4.2010 — No provision in Act for extension of time for filing statutory appeal
b_ Held, COBO Act being a special Act overrides provisions of Limitation Act— Appeal having

een filed after seven days, is time barred — Appeal dismissed. 2006 (2) SLJ 443,

Rel.—Saleema Shah (Bano) v. Jammu Municipal Corporation & Anr. 2017 (8) JKLRJ 454[Tri]

: 2012 (2) JKJ 84[Tr] : JKJ Soft JK/28013
Unauthorised construction — Demolition

any vg'"a?imhoﬂsed construction — Demolition — Notice under Section 7(3) is silent about
did net l’eon asked tp be removed by the appellant within five days — Although the appellant
bas emempr‘is:nt his case before the Authority regarding alleged laying of slab on the
asked to s%’g € cannot pe penalized for a totally different violation for which he was never
notice bereft chause, which is an indispensable right of the aggrieved — Any show cause
cannotbe treot reasons and which does not specify any violation allegedly made by a citizen
upon — Shoa edtobe a notice issued under any provision of law and hence cannot be acted
had feplacedpts were constructed over the said land way back some ten years ago and'he
a shop M/s § e woqc!en batons’ roof by a RCC linte! and appellant’s son has been running
disturbed the ba_'P_VlSlpn. and deals in Electrical goods over there — Appellant not even
the appellant ::ud"-‘g Il'ne as other shops are also shown to exist in the same line in which
unauthorizeq : op is Situated — Appellant is directed to pay the compounding fee for t'he
under Section 5°"SthCtl0n of 278 sft. for which he was required to obtain permlssion/sapctlon
v. Executive O, of the COBO Act, @ of Rs.12.50/- per sft. (i.e. Rs.3475.00).—Banarsi Dass
flicer 2017 (7) JKLRJ 30[Tri] : 2008 (2) JK.J 17[Tri] : JKJ Soft JKI/27768

Unautjhnorised Construction — Demolition Notice

dential D?::Qizgzed Construction — Demolition Notice — Commercial construction on resi-
time of Sanction'h Plea of mix-zone area".— Report of Chief Town Planner issued at the
MuniCipality to Ing the proposed site which says ‘due caution must be taken by the
The applica ensure that the proposed construction is not misused under commercial use-

Nntshould be agk dto gi idavit in thi \ imply b he clever
appell ! ed to give an affidavit in this regard’ — Simply ecause the clev

pgfmi :::; ger;osnted @ sum of Rs. 80,340/-, which is equivalent to the fee required for building
ity/reSpon o commgrcial nature, would not by itself be a proof of the fact that the Municipal-
Municipal Ce:t Permitted him to erect constructions of shops.—Rajeev Gupta v. Jammu

'PN. & Ors. 2017 (7) JKLRJ 50[Tri] : 2008 (2) JK.J 41[Tri] : JKJ Soft JKH/27795

Unauthoriseq ¢ . . . ;
onstruc — Demolition Notice — i sanctioning period
Deemed Permission tion — D Expiry of gp
Unauthorised construction Demolition Notice — Expiry of sanctioning period —

Deemed permisg

- MISsion — jncumbent upon the Authority to convey the decision of refusal to
grant permission

for erecting or re-erecting a building and the legislature has fixed a period
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of maximum seven days for such an action after the Authority takes the decision to deny
permission to an applicant — Authority neither approved the plan submitted by the appe!lﬁpt
nor rejected and not communicated him any ground of refusal of sanctlgmng h|§ plan_,d wnti::
60 days — appellant can be presumed to have commenced construction of his resi e;gise
house after sixty days of his application for permission, obviously under bpnq fide exe o
of his right of deemed permission — Major part of the alleged construction is comp°2”" :
able.—Des Raj Sharma v. Jammu Municipality 2017 (7) JKLRJ 114[Tri] : 2008 (2) JKJ 52[Tri]
:JKJ Soft JKJ/27796
Unauthorised construction — Demolition Notice — Disputed title . .
Unauthorised construction — Demolition Notice — Disputed title — Original occugf;
who sold the land had no right or title in him to alienate ortransfer this piece of '?:,‘d t: 32?8 ab
including the appellants, therefore, the so-called transfer of this land made by lmh[ i their
initio — Land is a State land and the appellants have failed to gstabllsh owners! 'pbuilding
favour qua the same, therefore, they could not be granted permissionto con.strpct,a fn y want of
on this piece of land, nor can they take the advantage of ‘deemed permission or ldthe
ownership/title of the land in their favour — Moreover, once the original occupier had SOI for
land by a deed of agreement to sell attested on 22.3.2006 what made him to agl;l )é he
sanctioning the proposed site plan on 06.07.2006 i.e. after more than THREE MON ey
parted with this land, as a self-styled owner, as per the appellants’ version — Mun:‘t:ﬁ)&
authorities (Authority) of M.C. Katra shall make suitable arrangements within O": ',:gems
demolish the entire building of Himani Guest House Katra, if the appellants do "Zt,}L,qu 12[Tri]
do the same within this period.—Sat Pal v. Building Control Authority 2017 (7)
: 2008 (2) JKJ 29(Tri] : JKJ Soft JKJ/27770
Unauthorised construction — Sealing
Unauthorised construction — Sealing — Petitioner provided time to resgo::i a:ﬁ;::ﬁ
notice under Section 7(1) dated 10.02.2016 by or before 26.04.2016 — Respon g allowed
ities shall then proceed in accordance with the provisions of the Act— It could not fe fition
but since notice had been affixed at the place of violation when in the memo orp eNotice’
petitioner has claimed that he was not residing at the place of alleged ‘{'°la"°£ :r of the
issued under Section 8(1) dated 13.02.2016 is set aside — Fie$P°",s.[bIe &h: structure
respondent authorities will go on spot and will note down thg present pos'?'on ?Judicial by or
as it is — Petitioner will file an undertaking to the satisfact:op of the Fieglstramercial activity
before 25.04.2016 to the effect that he will not use the premlses.for any g%m the authorities
nor will effect any type of change in the premises till the matter is settle JyKLRJ 263[HC] :
— Petition disposed of.—Mahesh Kumar Raina v. State & Ors. 2017 (10)
2016 (3) JKJ 669[HC] : JKJ Soft JKJ/30817 '
Violation of permission granted
Violation of permission granted — As against the permission, appellant l;as ci\;eree(:
whole of plot though there is no encroachment on private land or public 'a,“h :-;e ndsp to
observations of Supreme Court that it is not the question of qons?ructu_o(l whic f"| tion of
decide whether it falls within the ambit of minor or major violation; it is tze_v'zuaegaﬁon
permissible land use, height and set back which the appellant has malntfalrl_en “Violation of
against appellant is that he has covered whole plot as against the perml%s(;‘: be deposited
505.5 sqft. — Violation compounded @ Rs. 40 per sft, totaling Fls..20,100- 0 o Municipal
in the Treasury within two months.—Sunil Dutt v. Joint Commissioner (A) Jam%
Corporation 2017 (9) JKLRJ 239[Tri] : 2014 (1) JKJ 28[Tri] : JKJ Soft JKJ/285
Violation of principles of natural justice L. ise
Violation of principles of natural justice — Withdrawal of earlier pemyssnon to rat!s
construction without affording opportunity of hearing— Once permission toraise construc tog
is granted by competent authority, an indefeasible right accrues in favour of person grant_e
permission for construction — Before withdrawing permission, at least an opportunity of being
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heard should be given to him — Appeal against order of demolition allowed, impugned order
set aside with observation that respondent may pass fresh order with regard to withdrawal
of permission, if necessary, after providing opportunity of hearing to appellant.—Janak Singh
v. Building Operation Controlling Authority, Municipal Area, Jammu 2017 (8) JKLRJ 362(Tri]
: 2012 (2) JKJ 71[Tri] : JKJ Soft JKJ/28009

8. Power to seal unauthorised construction

(1) It shall be lawful for the Authority concerned, at any time, before
or after making an order of demolition under section 7 to make an order
directing the sealing of such erection, re-erection or work or of premises
in which such erection, re-erection or work is being carried on or has been
completed for the purpose of carrying out the provisions of this Act, or
for preventing any dispute as the nature and extent of such erection or
work.

(2) Where any erection, re-erection or work on any premisesin which
any erection, re-erection or work is being carried out, has or, have been
sealefl, the authority concerned may for the purpose of demolishing such
erection or work in accordance with the provisions of this Act, order such
seal to be removed.

(3) No person shall remove such seal except,—

(@) under an order made by the Authority concerned under
sub-section (2); or

(®) under an order made in an appeal under this Act.
NOTES

Completion of construction — Tutorial in residential area

openi(rfgrgfp:eﬁov of construction — Tutorial in residential area — Obtaining due sanction
illegal — oum"af' in residential area — Building sealed by respondent under section 8(1)
Municipal Crder Impugned set aside — Petition allowed.—Navneet Mahajan & Anr, v.

JEK 76 - gre ) Oration & Ors. 2017 (9) JKLRJ 400[HC] : 2014 (2) JKJ 453[HC] : AIR 2014

" J Soft JKJ/28673
e-sealing of Premises — Challenge

— CO?\\e/eeriEgmg of premises — Challenge — Maintainability of appeal against sealing order
Parlour) on fi:. of residential building into commercial one by opening the. "SPA" (Bea ut y
creature of stSt floor without the permission of Jammu Municipal Corporation — Appeal is
authorized tg t;"“l-l_te and can be filed only when authorized by the statute — No appegl is
in terms of Se ?flled against order passed under Section 8(1) — Power of sealing of premises
in its tracks : ::?n 8(1) is to ensure that the illegal construction which is commenced is halted
violation of th !-"_ Pose underlying conferring power of sealing is to ensure 'that there is no
Order was note Civic law and no person is pgrmltted to reap the benefits of illegal acgtion .
n appeal — A 8ppealable, hence Special Tribunal was lacking jurisdiction to entertain such
a d Courti 9grieved person can even invoke the extraordinary writ jurisdiction of this Court
an 12‘ appropriate case can entertain such petition and pass orders in accordance with
the '-aw —, eSPondent would be at liberty to invoke appropriate remedy in case she is still
aggrieved of the sealing orqer,— Building Operation Controlling Authority v. Tarvinder Kour
& Ors. 2017 (9) JKLRJ 7HC] : 2014 (3) JKJ 717[HC] : JKJ Soft JKI/28896
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Demolition order — Reconstruction . .

Demolition order — Reconstruction — Appellant raised construction of first ﬂ?or :ﬁfnf
proper permission from competent authority — Demolished —quellant after lapse oi SOl borpl
restarted the same construction — Competent authority after following due prooedure.sstlir il
served notice w's 4 & 8 — Demolition order by competent authority held proper and jus 'tlrzlﬁn .
Appeal dismissed.—Syed Muhammad Ashraf Chest v. Building Operations Con g
Authority 2017 (8) JKLRJ 702[Tri] : 2014 (3) JKJ 60[Tri] : JKJ Soft JKJ/28913

Quashing notices of sealing of business premises — Renovation for Spa and beauty
salon — No opportunity of hearing

Quashing notices of sealing of business premises — Rel : ions
salon — No ogportunity of hearing — Notices (orders) for sealing of th: re'tsrﬁ)euiﬁr‘::a‘:i%'; the
in which the commercial activities have been set up have been I:sglge wi Prototype orders
owner(s) of the buildings or the persons who have set up the activities — heard nor the
issued in all the three cases would show that neither the petitioners were idential area
Authority took a considered view that none of the activities was permittedina refs;ther similar
— While taking action against one defaulter it is important also to take note o avoided —
activities running in the area and their permissibility so that discrimination :jser the Act to
Applicability of the sections 7 and 8 of the Act and power of the Authority un ed change of
take action including issue of order of demolition in a case where unauthoriz

i . . N N ngeinthe building
user in violation of Master Plan is made even without effecting strut;‘::fg; ;’e‘: agre quashed and

is upheld — Notices (orders) under section 8(1) of the Actin allt ity is directed to issue
respondent- Authority is directed to de-seal the premises — Authority (s) of the buildings
fresh show cause notices within two weeks’ time hereafter to the ownefetitioners and take
as also to the persons running the commercial activities, that is, all tne p v. State of JEK &
appropriate action — Wit petitions disposed of.—Kanav Khajuria & A";'gf '
Ors. 2017 (9) JKLRJ 683[HC] : 2015 (3) JKJ 420[HC] : JKJ Soft JKJ/29

Sealing of ground floor — Commercial activities necessary before

Sealing of ground floor — Commercial activities — Two things are tion 7 and
passing an ordergof sealing under section 8, firstly an order of demolition ungre:;:ae‘;f building
secondly there should be erection or re-erection — change of occup : "°Z don't come under
does not come in erection or re erection definition and violation of lan Uga — Appellant has
the COBO Act — Even no final notice of demolition has been given tl(l::.to _ Mixed Zone Use
been condemned unheard before passing of order of sealing of buil l'ngset aside — Appeal
Gandhi Nagar Area — Order of sealing of premise of ground floor '31 7(8) JKLRY 199(Tril
allowed.—Munish Gupta v. Building Operation Controlling Authority 2
: 2011 (4) JKJ 33(Tri] : JKJ Soft JKJ/28082
Sealing of six storied building in

Sealing of six storied building — Section 7 is the condition p_recedent to ‘ﬁ,r;wﬁmﬁges‘{xcg
under Section 8 — Power under Section 8 cannot be exe(clsed in v?j(i:rect ed initiation of
proceeding has been conducted/drawn under Section 7 and tribunal ha's'n isunderstanding —
proceedings under Section 7 — Order was passed because of someit relates to direct the
Order passed under section 8 is not tenable — Order in so far as B ervaiz Majid Baba v.
respondents to initiate proceedings under Section 7 are quashed.—; 4) JKJ 168[HC] : JKJ
Commissioner, SMC, Srinagar & Ors. 2017 (9) JKLRJ 138[HC] : 201 (

Soft JKJ/28280
Sealing of unauthorized construction

Sealing of unauthorized construction — Two condition necessary before "Zfzfﬂ‘% gg
order under Section 8 — Firstly an order of demolition under 7 and secondly tqufe | Corpora.
erection or re-erection.—Ajay Kumar Chanda v. Joint Commissioner(A), Municipal COrpo
tion Jammu 2017 (8) JKLRJ 241[Tri] : 2012 (1) JKJ 1[Tri] : JKJ Soft JKJ/28023

Renovation for Spa and beauty
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Sealing of unauthorized construction

Sealing of unauthorized construction — Before issue of notice under Section 8(1), no
notice of hearing given — Held, by act of sealing by respondent without hearin im, a odnls
to violation of fundamental rights.—Ajay Kumar Chanda v. Joint Qommlssione,( A) ’vaicipa’
Corporation Jammu 2017 (8) JKLRJ 241[Tri] : 2012 (1) JKJ 1[Tri] : JKJ Soft yk /o8 023
Show cause notice

Show cause notice — Show cause notice under Section 7(1) to discontinu e of
building for commercial purpose as building rented out to open a Bank without prOV-z- us any
Parking space has caused traffic hazards and other environmental problems jp, lhle mi?;inity
— Consequently notice issued under S. 8(1) directing sealing of premises ¢p, grour\: d that
construction has been raised without seeking permission from competent authority and
intention to convert building for commercial use — Writ petition challenging Notices — Held
notice under Section 7(1) not alleging any of the contingencies referred to in said Section:
illegal and unauthorized and consequently sealing order also rendered illegg| —Krishan
Chander Bandiral v. State of J&K & Ors. 2017 (8) JKLRJ 664{HC] : 2013 SLy 326 - 2012 (4)
JKJ 432 [HC] : JKJ Soft JKJ/26859 :
Unauthorised construction — Sealing

Unauthorised construction — Sealing — Petitioner provided time to r.
notice under Section 7(1) dated 10.02.2016 by or before 26.04.2016 — Resp
ities shall then proceed in accordance with the provisions of the Act — It could
but since notice had been affixed at the place of violation when in the me
petitioner has claimed that he was not residing at the place of alleged violation __ Notice
Issued under Section 8(1) dated 13.02.2016 is set aside — Responsible officer of the
respondent authorities will go on spot and will note down the present position of the structure
as it is — Petitioner will file an undertaking to the satisfaction of the Registrar Judicial by or
before 26.04.2016 to the effect that he will not use the premises for any Commerciaj activity
nor will effect any type of change in the premises till the matter is settled by the authorities
— Petition disposed of.—Mahesh Kumar Raina v. State & Ors. 2017 (10) JKLRy 263[HC] :
2016 (3) JKJ 669[HC] : JKJ Soft JKJ/30817

9. Penalties

(1) Any person who undertakes or carries out the development of any
site or erect or re-erects any building or makes or extends any exc avation
orlays out any means of access to a road without the permission referred
to in section 4 or in contravention of any condition subject to whijch such
Permission has been granted, 1 [or obstructs the Authority under Section
8] shall be punishable with fine which may extend to ten thousand rupees
and in the case of continuing offence, with a further fine which may
extend to five hundred rupees for every day during which such offence
continues after conviction for the first commission of the offence,

(2) Any person who obstructs the entry of a person authorised under
section 6 to enter into or upon any building or land or molests such person

after such entry shall be punishable with fine which may extend to one
thousand rupees.

espond to the
ondent author-
not be allowed
Mo of petition,

1 Inserted by Act VIof 1997 w. e. f. 28-5-1998.
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(3) If the person committing an offence under this Act, is a company,
every person who at the time the offence was committed, was in c.barge
of, and was responsible to, the company for the conduct of the business
of the company, as well as the company, shall be deemed to be gm:lty of
the offence and shall be liable to be proceeded against and punished
accordingly:

Provided that nothing contained in this sub-section shall render any
such person liable to any punishment provided in this Act, if he proves
that the offence was committed without his knowledge or that he exer-
cised all due diligence to prevent the commission of such offence. .

(4) Notwithstanding anything contained in sub-section (3) where an
offence under this Act, has been committed by a company and 1t.1s provgd
that the offence has been committed with the consent or connivance of,
oris attributable to any neglect on the part of, any director or manager,
secretary or other officer of the company, such director, manager, secre-
tary or other officer shall also be deemed to be guilty of that offence and
shall be liable to be proceeded against and punished accordingly. -

Explanation.-For the purpose of this section— 7

(a) "company" means a body corporate and includes a firm or other
association of individuals;
(b) "director" in relation to a firm means a partner in the firm.
10. Offence to be cognizable ' ‘
The Code of Criminal Procedure, Samvat 1989 shall apply to an
offence punishable under section 9 as if it were a cognizable offence—
(i) for the purpose of investigation of such offences; and
(ii) for the purpose of all matters other than— |
(a) matters referred to in section 57 of the Cofie; and
(b) arrest of a person except on the complaint of, or upon
information received from the Authority conc.el"ned- .

Provided that no offence of the contravention of any condltl.on subject
to which sanction was accorded for the erection or re-erection qf any
building shall be cognizable, if such contravention relates any dewatl.on
from any plan of such erection or re-erection sanctioned by the Authority
concerned.

NOTES

Deemed permission — Appeal against order of demolition of unauthorized construc-
tion on second floor of appellant’s School

Appellant applied for permission after completing formalities of producing NOC and
deposit of fee on 12.2.2002 but no communication regarding rejection of permission commu-
nicated to appellant — Appellant raised construction thereafter— Held, appellantcase bas:ed
on deemed permission and even in that case, it is required to be seen whether construction
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Xi&if,‘,}ef,';;i;,e; % 1nza(2'c)j T;Jrigﬂarlit.?ns"'("sam Bhatia v. Building Operation Controlling
11. Lapse of sanction after three Vears
. (D Every sanction for the erection o r ction of any buildings
issued by the Authority shall remain in for e‘:e{ie O o years from the
date of such sanction, but such lapse shall :;p tz E,rn :for any subsequent
application for fresh sanction under the g ot La e isions of this Act:
Provided the Minister shall always hay gomv% e}; O revoke any sanc.
tion for erection or re-erection of any build: 50 o ny time before the
commencement of erection or re-erection of ang }?uilding-
(2) Every order made by the Minjste, cong:arned under this section
shall be final and shall not be calleq ip question in anY Original suit,
application or proceeding and no injunction sha1j be granted by any court

in respect of any action under this Act.
(3) The provisions of this section shaj] have effect notwithstanding

anything to the contrary contained in this Act or in any other law for the

time being in force.
NOTES

PoweFl; of keefping the order of re-construction in abeyance
. Power of keeping the order of re-construction — ellan i
building permission for reconstruction of three storie':j ?:sei)ézgf;, bl;ruZ?ngpapnd th; ng’,:'z f,'f:s'
zaxtedezgdthe was permitted to recpnstruct afterdismantling the existed single storey kitchen
recoggtruc:;o lf:om.mhenced re-erection of puilding and raised three storied structure-During
construction w }::2;? bourers of appellant filed Suitin civil court for restraining him from raising
BOCA kept the bu_;g(as subsequently settled amicably during the pendency of civil suit Secy.,
challenged before !l' r!gg permission in abeyance alleging violation of sanctioned pian-Order
which is also chall el — Dunng the pendency of appeal order of demolition of structure
provision in the Acoca  1he Tribunal while allowing the appeals held that there is no
order granted undc ~giving power to the Authority either to revoke the building permission
both the ordars - Sr iSectlgry 5 of the Act or to keep the same in abeyance hence set aside
(6) JKLRJ 76[Tri] - 30%2"('2',?11"erth. Iqbal Bhatv. Chairman BOCA Srinagar & Ors. 2017
Powers of Minister 5[Tn] : JKJ Soft JKJ/27598

Powers of Mini
the power to rev'g::’;'s;ef — Powers of Minister concerned only-the minister concerned has
that t00 before the ean, CUilding permission granted for erection o re-erection of building
Igbal Bhat v. Chairma,;nglgnceme.m of erection or re-erection of the said building.—Mohd.
: JKJ Soft JKJ/2759g CA Srinagar & Ors. 2017 (6) JKLRJ 76(Tri] : 2005 (2) JKJ 5 [Tri]
sanction plan — v, q....
Sanc’:ion p'ar:falldatl.on of approval — Three years — Effective date
was subject to the tiye Validation of approval — Three years — Effective date — Approval
said approval was no? Vverification from the Assistant Commissioner (Revenue) — Since the
tion, Jammu, i.e., syp absolute, rather the same was conditional by the Municipal Corpora-
m’e therefore \;voul éel::t to title verification from Assistant Commissioner, (Revenue), the
sare, t Commissionarconstrued and deemed to have been accorded from the date when
Assistant Lommissioner (Revenue) verifies the ti s
" mes absolute onf ies the title of the land — Approval for revalidation
pec y on 02.01.2015 when the AC(R) issued the Certificate of Land Title,
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it is not

. i s position — Further, itis

to which learned ccunsel for respondents have not disputed this p troduced by the

the case of respondents that during this period any new policy has been in \here is any
concerned authority regarding raising construction within the municipal area O:aised by the
amendment in the Act with regard to the subject matter nor any such th!ng Wfaf
respondents neither in the objections nor during the course of hearing Of -
Respondents are directed not to create any sort of hurdles in the way O od
undertaking the construction work for completion of the building — Petition allowed.
& Ors. v. Municipal Corporation & Anr. 2017 (5) JKJ 20{HC] :

moval of persont S

12. Powers to stop building operations and re

thereof is being
(1) Where any building operation has been commenced or lrule i
carried on in contravention of the provisions of this Act or an}}erre& to
regulation, laws made thereunder, or without the permission re ity may
in section 4 but such erection has not been completed, the Au?hont:{nue
by a written notice require that such building operations be discom
on and from the date of the service of the notice. -
(2) Where such building operations are not discontinued ;hg ;‘;‘;zthi;;
ity may direct all persons engaged in any capacity in the wor ﬂ‘;emselves
or re-erecting building in question or part thereof to remove e again
and shall take such measures as will prevent such persoll;s reof with a
entering into or remaining upon such building or part the
proper permission which may be issued by the Ali_lthont:’y " ed even after
(8) Where such building operations are not discontinué require
issuance of directions under sub-section (2) the Authority may of the
any Police Officer to remove the persons by whom the erec]ggnn from
building has been commenced and all his assistants and Woriﬁede in the
the place of the building, within such time as may be Sl?e?tion accord-
requisition and, such Police Officer shall comply with requisi
ingly.
(4) No person shall be entitled to any compe
which he may sustain in consequence of the
erection or re-erection of any building. s i
(5) All expenditure incu};:-red in tlgle enforcement 35:1111: dprowsmns of
this section shall be recoverable from the person con 3.1
Explanation.— For the purpose of this section, the bmldmg op ?:a:
tion shall include erection or re-erection of any building or any evelop
ment or the engineering operation in any area.

NOTES

P}
n — Two storied residential house
Two storied residential house — Ground that
house on his land approached the
nd respondent-authority

dential house with attic

atibn for any damage,

ne inuance of the

discont

Appeal against the order of demolitio

Appeal against the order of demolition — !
the appellant in order to raise a two storied residential use
respondents for the issuance of necessary building permission a.
accorded permission to raise the construction of two storied resi
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subject to fuli CONTROL OF BUILDING OPERATIONS ACT, 1988 Sec. 12
“]9 ground that'?ieentt\:; centain te@s and conditions, he assailed the order of demolition on
his favour and has syp not committed any deviation in respect of the permission granted in
raised by the appe"amft';:Hed that if any illegal or unauthorized construction may have been
dismissed the appeal b e same can be lawfully compounded by the tribunal — The tribunal
violated Condition No (i'y upholding the demolition order by holding that the appellant has
— Violations in questio ) to (iv) of the Rule 11 of the Regulations while raising the construction
committed by the ap erl} cannot be termed as minor in nature and accordingly, the offence
pellant cannot be compounded by the tribunal.—Gh. Ahmad Najar V.

Building Operati
tions Co - . .
3 ntrolling Authority 2017 (6) JKLRJ 298[Tri.] : 2007 (1) JKJ 45[Tr] :

JKJ Soft JKJ/2751
ComeUn
COmS;Egd?r:gs trfu cture raised — Stipulations
i o g
the impugneq stl'ucltures tructure raised — Stipulations — The tribunal while compounding of

g:,g;ii;g’lp"Qned structu:'aeldtggv;n the following stipulations (a) Out of the total built up area
the com @ for commercial byilgi ppellant shall pay only building permission fee at the rates
equival mercial area equival ings and residential building as per regulations of the JMC for
pg oa ent to the olg structUreen: to the old shop (15.3 X 10.6") and the residential area
alors se the clinic intendeg to bo 38 marlas and 20 sft. less by the area of the shop. For this
9 with waiting room, g e opened by the appellant as per the undertaking filed by him
» dispensary, examination room etc shall be treated as commercial.

The remain;
Ng area sha
the area of t ll be treated as residential. (b) For the commercial area in excess of

he old
th 2'd shop (16.3 X10’ 6*
the appeliant, Slmilarlyr;(gr tsh: X106°), compounding fee shall be paid @ Fs.100 per sft. by
oo 'lgl area, compoungdin ? maining area to be treated as residential in excess of the old
residential | filed by the appegll ee shall be calculated @ Rs. 12.50 per sft. () In terms of the
pl’ojectiozs pha ant, the impugned structure shall be used for clinic and for
e Ani nging o
3’,'(-’_,??'22; Choud;?a,; ?Brt;'ev "g‘? and road compounding fee shall be @ Rs. 30 per
Demolition[T 1] : 2007 (1) Jic) 4 0[‘7’_"{;]7’('3,(3%“;2%7 Controlling Authority, Jammu 2017 (5)
—B : oft JKU/27511
p I,Demolition :“cT'L"eg Plan for the residential house
em 2ae a .
the g‘; c',tl"fr’::i on the gmu,,d'i,‘,’::'gf't gle_d appeal against the order issued under the Act for the
the first an ce’\nd the first floor aft r:s uilding plan for the residential house were approved for
violation of second floor ... Though he had applied for building permission for the ground,
per potitics : Minor nature — Ree tribunal held that the balcony projection 2’ in width are
the circumst;there is no intentic:mgc:sffr dirg the construction of one hall in the greund f 22
conditions.—x? Ces stated the cas ot Jone structure for any commercial purposes fo2
nil @ is fit for compounding which is ordered subject to the

JKI 271Tri1 - ¥ Sharma v, JOr O
IT1] : JKJ Soft i yyryammmy Municipality and Ors. 2017 (5) JKLRJ 494[Tr] 2007 (1)

structure he a :

the appell:::';d by the regs::izgtn:ged appeal against the order of demolition of impugned
re-erection Undarted reconstruction trl:g for Seation 7(8) of the Act 0% the ground that e
issued the n¢>tic‘-:‘em1 en without obta'inin rebsQ%r]dentJMQ has meChan"ca"y takan nota of b
the house on tj, S/demolition orders acg gl' ing permission as required under the Act 8T
right to re~erecte b_alance land was a necor 'r}gly — The tribunal held tpat reconstruction 9f
application of his partially or wh essity as far as the appellant is concerned and his
contended by t';'1°e"fjis of distancewfrgll'g tgzmcc::ftheldl structure cannot be taken away 109
: e frc ral line of the road or floor coverage as

under the Ribbon D keeping in view the facts th i i
further held that re_:::ézgre?t Act was not availab|2ta$2?:'eernslrst?rethsea;peagl 3§cpa'r?ts ff?tei:
the portion of land not acquicr)eg Zﬁ nl;'(dor wholly demolished structure for road widening on
ould not be stopped, as it would be irrational, harsh, as
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well as the spirit of the law.—Anice Choudhary, Dr. v. Building Operation Controlling Authority,
Jammu 2017 (5) JKLRJ 567[Tri] : 2007 (1) JKJ 40[Tri] : JKJ Soft JKJ/27511

Demolition notice — Appeal — Compounding of offence )
Demolition notice — Appeal — Compounding of offence — There is a vacant plot as

claimed by respondent No.1, over which he maintained setbacks to some extent keeping in
though minor

view the dimension of the plot — Respondent No.1 had committed violations,

in nature and has, thus, compounded the same — Order passed by the leamned Tribunal is
vyell founded and needs no interference — Petition dismissed.—Building Operation Control-
ling Authority v. Chain Singh & Anr. 2017 (10) JKLRJ 113[HC] : 2016 (3) JKJ 788[HC] : JKJ

Soft JKJ/30182
Demolition notice — No new construction raised
— Minor repairs of old structure carried

Demolition notice — No new construction raised
out — Notice to demolish whole building — After a gap of 3 months from the date of first
notice under section 12(1) & 7(1) COBO Act amounts to mala fide exercise qf power —
Violation is compounded — Appeal allowed —Raman Pandoh v. Building Operation Control-
ling Authority & Anr. 2017 (9) JKLRJ 586[Tri] : 2014 (3) JKJ 4[Tr] : JKJ Soft JKJ/28900

Demolition notice — Renovating the construction without permission
Demolition notice — Appellant has renovated the building which was started to have
develop cracks and there are likelihood that the same might fall — Though the appellant is

not shown to have sought any permission but merely be ren
permission — Construction cannot be said to have become illegal and
same does not reflect major violations of zonal or master plan — Appeliant could not havg ’
been refused permission in view of the constriction provedto have been old and gxlstmg ar;
purchased by the appellant in 2004 which was sought to be renovated — Area is shown to
be only 3 and 4 marias and the same being too scarce taking into account the location of the
area there does not seem to be any scope of sparin icularly when the

g land for set backs partic
structure was already existing as reflected in the sale deed and hence there is not any major

violation of zonal or master plan as no change of land use is alleged in the notice issued on
the respondents — Minor v;f,)laﬁon of constn?ction are decided to be compounded at the rate
of Rs. 50/~ per sft. and the amount be calculated by JMC after proper assessment which be
deposited afterwards by the appellant within and relevant A/C Head of respondents within
three months — Appeal disposed of.—Sudhir Sethi V- Jt. Commissioner, Jammu.ll:lj%cipa;:
Corporation, Jammu & Ors, 2017 (10) JKLRJ 303[Tr] : 2016 (4 JKJ 29[Tr] : JKJ So

JKJ/31236
Demolition of construction -
ars for replacement of the

Demolition of construction — Plea that construction of pill
roofs of the ground floor and first floor was in violation of the sanction order dated 27-8-2003
— Permission was granted — Respondent No.1 was permitted to replace the old existing
roofs of the ground floor and first floor — Replacement of the said roofs by RCC slabs without

safety measures would have resulted in the violation of the sanction order — Construction
is have been replaced by RCC slabs are

of the pillars from ground level on which the roo A
squarely covered by the condition no.8 of the sanction order — Thus, the construction of
pillars on which roofs have been replaced, cannot be saldto be In violation of sanction order
—_ Unless the foundation of the case is made out in the show cause notice, the Revenue
cannot in court argue the case not made out in its show cause notice -——‘No infirmity in
judgment — Petition dismissed.—Building Operation Controlling Authority V. Joginder

Prakash Gandotra & Anr. 2017 (5) JKJ 194[HC]
Demolition of unauthorised construction

Demolition of unauthorised construction — The appeilant
of Executive officer. Municipal Corporation Jammu whereby it is 0

filed appeal against the order
rdered to demolish the
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unauthorized construction raised by the appellant within 5 days from the date of service of
notice on the ground that the show cause notice is illegal, unconstitutional, bad in the eyes
of law, no prior notice was served upon the appellant by the respondent, the impugned notice
does not specify the description of the property — The tribunal allowed the appeal and set
aside the order impugned on the ground that the final order of demolition passed on the basis
of defective notice which was being not duly served.—Sunil Kumar v. Commissioner
JM;‘_'I"/’g%az,scomn' Jammu & Anr. 2017 (6) JKLRJ 268[Tri] : 2007 (2) JKJ 11 [Tri] : JKJ Soft

Demolition order — Minor violations
Del:nolition order — Appellant is stated to have committed minor violations but his
brothe'r filed a writ before the honourable High Court against the appellant and the JMC
::: reI;n a slgweyor was appointed who was ordered to file status report which is shown to
appzllaen?% filed In the said a writ petition wherein it has been mentioned in detail that the
outthe consatsr f;;plued as ordered m.tht'e Writ petition to respondents for allowing hi_m to carry
the Hon'ble Hichlo'n azper the permission granted by them — Mere filing of the petition before
obstacle to thg ina Osence on any order on this score to proceed further, there.ls no legal
case of the a cﬁu“ In disposing of the appeal on its own merits — After cgns'ldean the
his favour thgge ant in toto thgre seems to be only 4% violation of the permission grantin
in the caté o afme C_ioeg not violates the Master Plan or Zonal Regulations and do not come
sqft. for 7495 Z c;t major V,",“at'o.“ — Appellant to deposit the compounding fee of Rs:50/~ per
Building Opéraqﬁo’n—cgfttr':,c;_" d::Dz)sed of.—Vinod Kumar Sharma & Anr. v. Comm:ssr107nejr3
in j .
JKJ 74[Tri] : gy Soft JKJ/31g15U ority, Jammu & Ors. 2017 (10) JKLRJ 341[Tri] : 2017
Dem(l,:;ition order — Reconstruction
proper T)rg?rlr':i':;;:'d?f— Reconstruction — Appellant raised construction of first floor without
Sometime restartgd r?rr]n Sompetent au“"?"ity — Demolished — Appellant after lapse of
Procedure issueq g d > Same construction — Competent authority after following due
held proper ang ju ?f‘ o ved notice U/s 4 & 8 — Demolition order by competent authority
Operationg Cont]r ?,-l led — Ar{pea| dismissed.—Syed Muhammad Ashraf Chest v. Building
Soft UKJ/28913 olling Authority & Ors. 2017 (8) JKLRJ 702(Tri] : 2014 (3) JKJ 60(Tri] : JKJ
Demcgltion grder — Violation of plan
basemee":O"tr'gn Ord_er — Violation of plan — Permission
raised the'c%n utnd, first and second floors for commerci
for the plot ares ruction on 4400 sfts. on each floor with v
been rajseq T?,Of 5286.1 sft. which is more than the ar
' instant case th Ough the setbacks violations are org
almost comp| tecons"UCt_iOn has been raised for
— Appellan't)t?az' NO restrictions or objections were raised by the respondents over the same
Such the objgcy Ofeen able to show the plot belonging to him behind his construction and as
there is side get bthe rear setback cannot be said to have been defeated by him through
construction bein acls violation but the same is not going to affect the neighborhood, the
master plan of zoﬁi;a'se" for commercial purposes — Violation is not going to affect the
COMpouNded af the 1 2v ations materially — Total violations of 8824 sfts. is ordered to be

- ; @ rate of 100/- per sft. which — Appeal disposed
of —Sushif p amounts to Rs. 8,82,400 PP p
(10) JKLR mar Gupta v. By,

313 ilding Operation Controlling Authority, Jammu & Ors. 2017
Effect of acy 1707 2017 (1) JKJ T1[Tri] : JKJ Soft JKI/31230

Ct of Municipal Cor,

has been granted for 2194 sft. for
al purposes while as the appellant
iolations of 41.7% — Permission is
ea over which the construction has
inarily not compoundable but in the
commercial purposes and till the same was

Effect poration Act, 2000

3RO 301 4 of Act of Municipal Corporation Act, 2000 — Vis-a-vis Section 7, 3, 12, 16 r/w
S0 ated 20th September 2017, Section 3, 4 of Givic Laws (Special Provisions) Act,
2014 —Noaction to he takenp

ending formulation of Policy — Even if any law, rule, regulation,
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i ree or order passed by any court or t.ribunal, no

Eyg-{a wororder of e\;.e“ z:ydj:r%%rl?sirgadoercsealed and even no penalty.shglzgieonl:n;crws:gt ::

g structu.r dir ’ tructure thathas been erected'orconstructed in yllo o aions

respect of such building ?rgection 3 of Act of 2014 is finalised — A!Ieged.vr:g aambit >t of

Plan till policy in tgrrtr;‘s o ear 2011 and present case comes and falls wit 'guman Shagat &
gggl;aie g&'ﬁﬁi ldnismeiss;ed.——Building Operation Controlling Authority v.

Anr. 2018 (2) JKJ 314[HC] ood faith
lnvestigatgo)n of case of demolit|on‘;:rote;::::c‘:i;:c:fo:ctt?:: r:e::e?l in good faitl) e-;
iesigaton of o252 o SeTELY dnopomasoncopaunauarzody e
gl o d\:l?\y'n%he authorities have resorted to action, the{:hzv were expected to
o onstruction — d?aith cannot be doubted, they have done wthawithgut looking into the
(c)!mc'a"l('jr:jty’ ‘h?ilc;r? ?: totally protected by Section 17 — Mag'?t{r?eeACf of 1988 and without
D?o;ctior? "a: cavailable to the petitioners under se-°“3'lh1§c2ns:rucﬁon unauthorisedly and
looking into the position of the petitioners having raise f resort to Section 154(1) and 154(3)
then wilhout ooking n the olheraspects © 5e1in 8 SCCI1 5515 mpugred ot
i al .
CLP}? ,_.:1 as Pe “}?gﬁ';‘ﬁfngﬁi‘fgﬁdmg Operation Control Authog;y & oo],?lngl.‘S"g?:!rlg 31142
%‘:::og Domana & Anr. 2017 (10) JKLRJ 349[HC] 2017 (1) J't‘;’ > g;’no'm o/approved plan
Notice for stopping construction of Hotel — Alleged violatio
— Protection wall in basement  Hotel siapproved pian
i ction o - : un
— prgggfiifvf,:raﬂpg%:ﬁ«ﬁf = Without adopting the cflg:;a:ep;:‘gd:ot submitted the
7(3) authority informed the appellant that desp[te mar}yt le talling which action under law
revised plan and as such he shall stop the work immediate! ¥e'd o appellant, Vice-Chairman
will be initiated — Once building permission had been gra{\ work of Hotel, and keep the
JDA, had no business to intermeddle with the construct onthad \ oon allottedthe contract
subordinate staff posted in the premises of Hotel as of appellzr(l’ by appellant after purchasing
of construction of Hotel by JDA, which was being construct nstyru ion of basements, which
land from JDA — Appellant was not allowed to carry out th%wVice-Ch airman in his letter —
he was permitted to do even as per admissio? madet 25 years noton account of h.is fault
Harassment of petitioner who suffered already lot for las 20 Yfioers of the JDA— Notice not
but the illegal orders passed from time to time by differe  rammu Development Authority &
sustainable — Appeal allowed.— Vinay Kumar Map«?lj’gJV-saﬂ KJ/27999
Ors. 2017 (7) JKLRJ 434(Tri] : 2009 (3) JKJ 30[Tri] :
isation — Challenge kol of the Master
Regu::;;sua::r?sation — Cha?lenge — if any construction is ;f;sﬁgr:? ‘r"e‘;'?g"r"s% o set backs
Plan, Town Planning Scheme or if it violates the permis‘ 1 th’an 10% the permissible
rescribed in the bye-laws, or the construction violates by m building as prescribed in the
pround coverage or it violates the permissible height of the d cannot be compounded —
g -laws, the same are considered to be major violations an ¢ against the sanctioned
o d, nt No. 1 has raised construction over an area of 900 sq. N . i floor is 55/845 X
?e;p;nafs sq. ft. at ground floor — Quantum of actual vio'a.t'z'i’blae ground coverage — For
100 = 6.5%, which certainly is much below 10% of the peﬂﬂr':fy D e beyond ino fimits
extraneous reasons the Khilafwarzi Officer had tried to mag-Authority and how casually the
of truth. It speaks volumes about the working of petitioner ot be the lone person who, as
things are being dealt with by it — Respondent No. 1 may BE '°0 0 S P hoan et
alleged, has raised unauthorized construction in the area, s — This pick and choose policy
free by the concerned Khilafwarzi Officer for obvious reaso ons raising the unautho-
ds to be curbed strictly — Besides taking action against th.e.p_ers 1 o
g i ici f the petitioner-Authority who promo
rized construction, the concerned officials/officers o p

Alleged violation of norms/approved plan
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these illegal and unauthorized constructions are also required to be dealt with by iron hands
— However, Tribunal while setting aside the notices has not given any reasoning that how
could the Jammu Municipal Corporation compound the major violation, if raised by respon-
dent No. 1 — Case remitted to Tribunal for deciding afresh — Jammu Municipal Corporation
is directed to seek explanation of the concerned Khilafwarzi Officer how he had reported that
the quantum of violation is 14% at ground fioor and 46% at first floor, and what method he
had adopted while calculating the quantum of violation — Petition disposed of.—Building

Operation Controlling Authority v. Shashi Gotam & Anr. . 2017 (9) JKLRJ 482[HC] : 2015 (1)
JKJ 526[HC]J : JKJ Soft JKJ/29271

Sealing of ground floor — Commercial activities

Sealing of ground .floor — Commercial activities — Two things are necessary before
passing an order of sealing under section 8, firstly an order of demolition under section 7 and
secondly there should be erection or re-erection — change of occupancy or use of building
does not come in erection or re erection definition and violation of land use don't come under
the COBO Act— Even no final notice of demolition has been given till today — Appellant has
been condemned unheard before passing of order of sealing of building — Mixed Zone Use
Gandhi Nagar Area — Order of sealing of premise of ground floor is set aside — Appeal

allowed.—Munish Gupta v. Building Operation Controlling Authority 2017 (8) JKLRJ 1 99([Trj,
: 2011 (4) JKJ 33[Tri] : JKJ Soft JKJ/28082 /

13. Appeals

(1) An appeal against the order of an Authority made under [section
5 or section 7] shall lie to such person as the Government may by
notification in the Government Gazette, appoint in this behalf (herein-
.after called ‘the Appellate Officer’) within seven days after the date of
the aforesaid order of the Authority. The memorandum of appeal need
not be accompanied by copy of order appealed from.

(2) Where any appea] is preferred from an order of an Authority, the
appella_te officer shall not stay the enforcement of that order unless the
Authonty concerned is given an opportunity of being heard:

Provided that where the erection or re-erection of any building was
i1‘1ot tc;innpleted_. on the day on which an order was made under section 7

or the demolition of such building the appellate officer shall not make

::Zn (:'dgr for th_e sta.y of enforcement of such order unless such security,

by eya e suliﬁment in the opiniOI.l of the appellate officer, has been given

work Pbetant for not proceeding with such construction, erection or
X pending the dispoga] of appeal.

(3) Every appeal under this section shall be disposed of by the

€T as expeditiously as possible.

(4) The costs of . . .
; . an, al
discretion of the appellat); oaplzzr. under this section shall be in the

1 Substituted by Act VIof 1997w, e, £. 28.5.1998

Sec. 13 CONTROL OF BUILDING OPERATIONS ACT, 1988 585
NOTES

Aggrieved party — Appeal granting or refusing bulldn"ug perm(ssion Fiaht of appéel
Aggrieved party — Appeal granting or refusing building pqrrmssion -n t'gmainta‘in n

being a statutory right, a third party cannot be said to be an aggrieved p%rsg 385[HC) :

appeal.—Indira Memorial Public School v. State of J&K & Ors. 2017 (6) JKLRJ

2012 KLJ 317 : 2012 (2) JKJ 207[HC] : JKJ Soft JKJ/26520 -

Appeal — Condonation of delay - . )
Appeal — Condonation of delay — Petitioner filed petition wherele l:ﬁ :ga"ee';?g: ::::
Order of Special tribunal by which the tribunal condoned the delaxj in ﬁtur';g cond%?\ o by the
ground that the delay involved in presentation of the appeal could no o tho tribunal acted
tribunal for the reason that it was not permissible under law and as fucus i to file the
without jurisdiction and further that the private respondent has no ottin  ® cide the Order
appeal before the tribunal — The court allowed the petition and :,e ?na 2l and held
impugned and directed the tribunal to pass consequentngl ordersinthe ltrila f%{; tay itolved
that the Tribunal appears to have exceeded its jurisdiction l?y condona on o o o b mot
in the appeal rendering the Order of condonation of delay lmpugned hzre.;ln(sz[HC]'Z 006
aside.—Munshi Zulfikar v. State & Ors. 2017 (6) JKLRJ 438[HC] : 2007 (2) JF I
SLJ 443 : JKJ Soft JKJ/17214 _
Appeal — Impleadment of party — Violation of sanctioned.pla:; ian — Aggrieved or
Appeal — Impleadment of party — Violation of §§ncl|onder tFl: S omtrol of Building
interested party — Denial by Tribunal — Though no _provns:on u(;l 2 as party in the proceed-
Operation Act, 1988 provides for impleadment of a private indivi u ation of the building plan
ings under the Act, but the courts have in suitable cases, where vio o ntrveners — In
issued by the BOCA is alleged, permitted the interested parties to acth ¢ the party seeking
such matters, the question which would arise for determination is vo:hi . jld ha'\za considered
right of hearing is an interested party in the matter or not— Tribuna st‘ti o ntorested
this aspect also and returned a finding on the issue whether the ge i rgation  §the Tribunal
party in the matter or not which has not been done as thgre is no ol t?:r v pas appropiate
onthis issue, in the order impugned — Tribunal to reconsider thernBau by v. Special Tribundl,
order in light of observations — Petition allowed.—Anil Kun;g (1) JKJ 8B1[HC] : JKJ Soft
JE&K & Ors. 2017 (7) JKLRJ 571[HC] : 2011 SLJ 109 : 20
JKJ/25046

Appeal — Limitation ) o al
Appeal — Limitation — It is held that when a special Act P"OV'ggs f‘g{::i%f‘:"ﬁ:gf; o

within a period of time as different from the one provided for such pr dohati%n o delay

Limitation Act without containing any enabling provision to authonzei corlt S e tution of

would not be proper for the appeliate forum to condone the delayzg\;t; \;6) oy 438[HC]

appeal. (Reliance 1982 KLJ 278)—Munshi Zulfikar v. State & Ors.

: 2007 (2) JKJ 20[HC] : 2006 SLJ 443 : JKJ Soft JKJ/17214

A | — Limitation - iod of
rme;mpeal — Limitation — The court held that under the aP&G?Lﬂ;%ﬁSQ?:;; :2: gr%r&ioging

limitation provided for filing the appeal thereunder is 7 days and he any of the provisions of

for condonation of delay involved in institution of appeal nor has h'gulfikarv State & OF.

Limitation Act providing for the same, been made applicable.—-Mt:Inf( JI gt

2017 (6) JKLRJ 438[HC] : 2007 (2) JKJ 20[HC] : 2006 SLJ 443 : JKJ So

Completion of construction as per sanction — Issuance of Notice -

Completion of construction as per sanction — Issuance of Notice — Area.wh!ch is o
be developed as mixed used zone having residential, commercial, light industry, lnstlfutio? ,
and other uses — The phase of rapid growth of industrial development must be kept in min
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by the concerned authorities — Impugneg Notices issued after completion of constryction

| iolati ; are directed to be
work as per sanction accorded — Violationg alle ingr in nature are |
compounded — Appeal disposed of.— Rgjingg, g‘uzgr: Building OpeCeion Controling
Authority 2017 (9) JKLRJ 272[Tri] : 2014 (3) UK 1T ) Soft JK 1128
De-sealing of premises — Challenge . |. )
De-sealing of premises — Challenge Maintainability of appeal 292inst sealing order
— Conversion of residential building into ¢ aintainability 0

ing the "SPA" (Beauty
; m i by opening "= X
Parlour) on first floor without the Permission ofTae;f::L ?Sﬁnig;pa' Corporation — Appeal is

creature of statute and can be filed only when - by the statute — No appegal is
authorized to be filed against order Passedunder Sa:(t::g::zae(?) -Z power of sealing of premises

interms of Section 8(1) is to ensure that the illegal construction which is commenced is halted
in its tracks — Purpose underlying ¢ i

violation of the civic law and no pers
Order was not appealable, hence Speci

anappeal — Aggrieved person can even invok inary writ jurisdiction of this Court
and Court in appropriate case can e @ the extraordinary

ntertai " orders in accordance with
the law — Respondent would be at Ii?)g?t? z:u;:\r:/gﬁgt::;r‘ggr‘i)aﬁzsremedy in case §he is still
aggrieved of the sealing order.—Building Operation Controlling Authority v. Tarvinder Kour
& Ors. 2017 (9) JKLRJ 7[HC] : 2014 (3) UKJ 71 7[HC] : JKJ Soft JKJ/28896

Demolition — Appeal — Deviati

on of sancti

Demolition — Appeal — Deviation of sa,;?;::;a‘;:an __ Conversion of stfucture into
commercial — There is no encroachment of the neighbourers’ adjacent 1and, noris any other
kind of nuisance attributed to the appellant — Appguams have raised the construction after
pbtaining the proper building Permission order No. 471 of 2003 dated 10.09.2003 and there
is also no dispute with regard to the lang of the .ap ellants, likewise there is no variance
regarding the approved land use of the area vis~a-vi: said construction — It may not be out
of place to mention here that until the appellants have completed the said house, the
réspondents remained silent as no effective steps were taken to stop the same —The passive
conductofthe respondents forthe whole period during which the construction has been raised
clearly reflects that they had jecti 9 i

. if the deviati ed, it will have the effeet of
brlng.ing down even the construction raigggri‘rs\ :;iglgtaz%r:m?hnae sanctioned plan thereby
causing serious prejudice to the rights ang interests of the appellants — There are no
angoyons against the appellants of any encroachment made by him over any other's
Iaqd/state land/lane or drai nd even otherwise there is no allegation of any traffic hazard
orinconvenience to the public in general due to construction-of fhis house — Deviation and
ompounded on payment of compounding fee as the same will

be in the interests of justice — A ; f Rs 60/- sqft.
— ellant ng fee of Rs persq
for three stories as commercial i ol pay a compounding

Which calculates to Rs. 595 x 60 x 3 = 107100 — Disposed
of.—Snober Shah & Ors. v. Chairman, BOCA, smc, Srin agar & Ors. 2017 (5) JKJ 74([Tri]

Patnitop Development Authority directed the Appellant to demolish the construction
raised by him without obtaining Permission from the authority

Patnitop Development Authority directed the Appellant to demolish the construction

raised by him without obtaining permission from the authority. The order so passed was
challenged before the Tribun

=1or al on the ground that the construction was made much efar!ier
than the coming into force of the Act. The question thus arose whether the Control of Building
Operations Act, 1988 is retro

: Spective — Held, "No*. — Appeal allowed.—Dharminder Singh
v. Building Operations Contr

olling Authority & Ors. 2017 (5) JKLRJ 328[Tri] : 2003 (2) JKJ
810[Tri] : JKJ Soft JKJ/27672
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Po nd jurisdiction of Appellate Officer o ictive __O,ﬂy to
W‘eFi;:‘we rland jurisdiction of Appellate Officer — Very limited al:’d :'C::tfe_St"Appe al against
stay the operation of order under appeal and nothing beyqtr; d raising of unauthorized
demolition order — Special Tribural by interim measure permi guilding Operations & Ors.
construction — Order, held, without jurisdiction and bad in law.—;KJ 929[HC] : 2008 SLJ 828
v. Shameema (Mst.) & Anr. 2017 (7) JKLRJ 106{HC] : 2008 (3)
:JKJ Soft JKJ/23479 ,
s f appeal : ission and not an
cop;:opep:f appeal — Order sanctioning building plan or fe_fusgnﬁgﬁgt;:fmission case is
order or proceedings before Authority at an earlier stage WT;?LR?J 803[HC] : 2011 SLJ 261
being processed.—Ulfat Jan v. State of J&K & Ors. 2017 (7)
12010 (4) JKJ 678[HC] : JKJ Soft JKJ/25544

Time barred appeal

d
; i don29.3.2010an
Time barred appeal — Notice of demolition under Section 7(3) issue

for filing statutory appeal

isioni ion of time having
il 16.4.2010 — No provision in Act for ex.te_nswn oftime? ct— Appealha
a_p ll?-lee?tlzlf.lceggr(l) Actbeing a special Act overrides provisions of !.Im;?stle%f.‘ ‘é 006 (2) SLJ 443,
been filed after seven days, is time barred — Appeal d'ZmAnr 2017 (8) JKLRJ 454(Tri]
Rel.—Saleerma Shah (Bano) v. Jammu Municipal Corporation .
: 2012 (2) JKJ 84[TTri] : JKJ Soft JKJ/28013
14. Bar of Jurisdiction .
No court shall have jurisdiction to— ¢ injunction or stay
(a) make any interim order whether by way 0 of the Authority
or in any other manner against the order
concerned or the appellate officer; +fdemolition ofany

(b) entertain any suit or proceeding in respect
building.
NOTES

oval of site plan
Challenge to construction of building — Assumption ?’:‘):p;r approval of site plan —
Challenge to construction of building — Assump 'e diately after the permission was

Construction of the building was initiated by the p!amtlff lmmf the permission granted by the
granted to him for raising two storied building in terms 0 when a revised site plan was
authorities — Construction was still at the infancy $t6‘9°.t lan and the plaintiff assumed
submitted by the plaintiff — Municipality did not r_eact tothe st elgtion 7(iil provides in case no
that they had no objection for the said revised sgte pl_an- R?%Ue deemed that permission has
permission is granted within the stipulated penqd; it shal nivance with the officials of the
been granted — Construction raised by the plaintiff was in con "ere taken by the Municipal
Municipal Authorities — Right from 2002 till 2004 no ster|3sin November, 2004 when they
Authorities to serve a notice on the plaintiff and woke up on )l,iminary issue with regard to the
issued first notice on 08-11-2004 — Trial court to frame a pfee iod of three months.—Building
maintainability of the suit and dispose of the same within A; ’t)) 2017 (7) JKLRJ 265[HC] : 2008
Operation Controlling Authority & Ors. v. Habla Begum (Mst.
(3) JKJ 399[HC] : 2009 SL.J 45 : JKJ Soft JKJ/23496

mission of construction . . . the
Per Permission of construction — Plea that p.etitionerhls nortml?s s,aioﬁ%:::?:dti?\ ;:i:oeur of
construction of building on the terms and conditions of the Dz nts 4 and 5 have raised the
petitioner by the competent authority, in as much as the responde! f the permission granted
structure on spot allegedly in violation of the terms and conditions o Y
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in their favour — Prayer that construction of private respondents te ordered to be demolished
stanT:e having been allegedly raised in violation of the permission granted by the competent
?h + °t",fy — Petitioner cannot seek a direction for being permitted to violate law on the plea

ae:'it)? wﬁl" ;;'e_rson has allegedly violated it — Court cannot issue any direction on negative
ghep hercllcv 'CS: :’791?7;0& ;udxcual ethics and legal philosophy — Petition dismissed.—Nadeem
Soft Il nebans issioner SMC & Ors. 2017 (8) JKLRJ 55[HC] : 2011 (2) JKJ 54[HC] : JKJ
15. Finality of orders

Save as otherwise i i i
v provided in this Act every order made by an
Axé:l’;qntjf or the al?pellate officer shall be final and shall not be called in
question in any suit, application or execution proceeding.

NOTES

Challenge to construction of buildi :
Challenge to const building — Assumption of approval of site plan

! ruction of building — A i i -
Construction of t o e L g ssumption of approval of site plan
oranted 1o him ff:-; l::'lgrl.lng was initiated by the plaintiff immediately l;Ff)ter the permission was
S thorities — Constructig two stor[ed building in terms of the permission granted by the
Submitted by the paame :nMwa_s..stull. at the infancy stage when a revised site plan was
that they had e it — unicipality did not react to the site plan and the plaintiff assumed
permission is granteq withicr:r ttl:‘e sa_ud revised site plan. Regulation 7(iii) provides in case no
beon granted — coag, ith e stipulated period; it shall be deemed that permission has
+C 'on raised by the plaintiff was in connivance with the officials of the

ot Py
issued first notice on 08-1'3?283 the plaintiff and woke up only in November, 2004 when they
maintainability of the suit ang )4 — Trial court to frame a preliminary issue with regard to the
Operation Controlling AUthorig/I?gpgie of the same within a period of three months.—Building
(3) JKJ 399[HC] : 2009 SL.J 45 - i js‘; Habla Begum (Mst.) 2017 (7) JKLRJ 265[HC] : 2008

ft
16. Delegation JKJ/23496

o ions, ma : .
such condition, if ar: Y also be exercised in such cases and subject to

officer or local authe ;: as may be specified in the notification, by such
Y as may be mentioned therein.

NOTES

T —

Appeal against order of demolition

Notices under Sgctj :

held issued in most cas(i:tg;%grzrz AN %3) issued in the name of a dead person — Notices
cause notices — Impugne er, a dead person cannot be expected to reply to the show

: - d notices — ir Si
i Aot Mo oo U kS Bung Cpataons Corr
gffect of Act of Municipal corporation Act, 2000

ect of A ici
Eff ct of Municipal Corporation Act, 2000 — Vis-

SRO 391 dated 20th September 2017, Section 3, 4 of Civic Lawe (Saouin Brosistane Any
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respect of such building or structure that has been erected orconstructed in violation of r_n?zt:;
plan till policy in terms of Section 3 of Act of 2014 is finalised — Alleged wg:lat:on(dewi ét .
had taken place in the year 2011 and present case comes and falls within ambit 0 o &
2014 — Petition dismissed.—Building Operation Controlling Authority v. Suman Bﬁag
Anr. 2018 (2) JKJ 314[HC]

17. Protection of action taken in good faith - ) .

No suit, prosecution or other legal proceeding shall lie agalnSfiian.z
person for anything which is in good faith done or intended to be don
under this Act or the regulations made thereunder.

NOTES

Investigation of case of demolition — Protection of action ta.aken in gof’d fa::; faith —

Investigation of case of demolition — Protection of action taken u'tll:ogn?z odly raised
Respondent is not denying the fact that he had no permission, SO had una discharged their
the construction — When the authorities have resorted to action, they have 1SC ected to
official duty, their good faith cannot be doubted, they have done what t.hey were k?:P o the
do — Their action is totally protected by Section 17 — Magistrate without 'gg an% without
protection as available to the petitioners under Section 17 of the Act of 19 o crisedly and
looking into the position of the petitioners having raised the construction U?gzu yand 154(3)
then without looking into the other aspects in absence of resort to Sed;';m_. impugned order
Cr.P.C. has entertained the application for action under Section 156(3)

i _v. Incharge Police
quashed — Petition allowed.—Building Operation ControIAuthont};f; 3’5‘! ; ; go “ J',g /31142

Station, Domana & Anr. 2017 (10) JKLRJ 349[HC]:2017 (1) JKJ 55 i laws
18. Effect of provisions of the Act inconsistent \Tnth othe:e;i ot

The provisions of this Act shall apply to the erection ot T tion of
of buildings alongside public roads regulated under the Preventio
Ribbon Development Act, Samvat 2007.

19. Power to make regulations

. rnment
(1) The Authority, with the previous approval of the Governmen

tions to
may, by notification in the government Gazette, make regula

carry out the purposes of this Act: .

Provided fhaf the Government may make thefirst regdatlo{lsc;lenddgr
this section and any regulation so made may be altered or rese::iu:{) thiy
the Authority concerned in exercise of the powers conferr y s
section.

(2) In particular and without prejudice
foregoing power, such regulations may provi
following matters, namely:—

(a) the summoning and holding of meeting of the Authoriig, gie
time and place where such meetings are to be held, the
ority and the number of

procedure to be followed by the Auth

to the generality of the
de for all or any of the

14 —Noactiontobe aws (Special Provisions) Act,

take i : . rum;

20 n pending formulation of Pol members necessary to form a quo ;

_ or order, or e . olicy—Evenifa , rule, r i . ;

bye law or structure sz:;} ggyt'jllldgrpent, decree or order passed by a:?; '3;".',,2"0? tr?t?ut::g:.onr; (b) the manner of authentication of orders and other instruments
puilding emolished or sealed and even no penalty shall be imposed in “of the Authority;
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(c) the form in which an application under sub-section (1) of
section 5 shall be made and the information to be furnished in
such application;

(d) the regulation of the laying out of means of access to road;

(e) the principles under which applications for permission under
this Act may be granted;

(f) the officers or local authorities to whom powers may be
delegated under section 16;

(g) any other matter which has to be, or may be, prescribed.
20. Repeal and saving

Save as otherwise provided in section 18, if, immediately before the
commencement of th}s'Act there is in force any provision of law corre-
sponding to the provisions of the Act that provision of law shall stand
repealed on the said date:

Provided that the repeal shall not affect—
(8) the previous operation of any

anything duly done or suffer
(b) any right, privilege,
incurred under any
(c) any penalty,
any offence
repealed; or

(d) anyinvestigation, legal Proceeding or remedy in respect of any

such right, privilege, obligation, penalty, forfeiture or
punishment as aforesaid;
fl?ii;n : 52.1 Ch i;xvestf;uoné legal proceeding or remedy may be insti-
» continued, or enforced and any such penal J nish-
ment may be imposed, as if thi benalty, forfeiture or p

is Act had not .
Provided further that, sub not been passed:

ject to the preceding proviso, anything
one or any action taken (including an d e s d or
Permission granted) under a ity oo made, notice issue

1Ly provision of t i b
deemed to have been done o n of the aforesaid laws shall be

i r taken under the i isions
of this Act and shall continue to be in force acczggli'espondlng and

. ngly unless and until
Superseded by anything done or any action taken ur?dir this Act.

provision of law so repealed or
ed thereunder; or

obligation or liability acquired, accrued or
Provision of law so repealed; or

forfeiture or punishment incurred in respect of
committed against any provision of law so

THE JAMMU AND KASHMIR CONTROL
OF BUILDING OPERATIONS (REVISED)
REGULATIONS, 2001 FOR MUNICIPAL
LIMITS OF SRINAGAR AND LOCAL
AREAS OF SRINAGAR OUTSIDE THE
LIMITS OF SRINAGAR MUNICIPAL

Notification of 2001 dated 24-12-2001, Building Operations
Controlling Authority

In exercise of the powers conferred under section 19 of .the Ja;?:
and Kashmir Control of Building Operations Act, 1988 and in S;Eﬂ ding
sion of Government Notification SRO-165 dated.28.05.19$29§,9 ﬂc;zted 01T,
Operations Controlling Authority, appointfad vide SROf-B ‘wilding Opera-
1999 hereby frame the Jammu and Kashmir C(_mtrol 1:) L hnicipal areas
tions Regulations, 2001 in so far as these pertain tot Edunidp ol area of
of Srinagar Local Areas of Srinagar not 1.nc1uded 11}11 ving receive 4 the
Srinagar and make the following Regulations after ha 1 6.8.2001.
clarification from the Govt. vide No. LSG-J/94/147 date
1. Short title and commencement . rol

(1) These regulations may be called the Jammu and ﬁsﬂgﬁm ts
of Building Operations (Revised) Reg'ulations,. 2001 foll;mi o of Srinagar
of Srinagar and local areas of Srinagar outside the
Municipal. of their

(2)pThese shall come into force with effect from the date
publication in the Government Gazette.

2. Definition ) : ‘g shall have the
The words and expressions used in these regulatmni e Building

same meaning as assigned to them in the J&K Cont

Operations Act, 1988.

3. Constitution of the Authority ' o0 of the
With the commencement of these Begulatml:fi};z:f:rs::zft‘ggzagar

Authority for the Municipal Area of Sx-maggr ago ent Notification

shall be the same as has been notified in (Governm

SRO-289 dated 21-7-1999.
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